
  CHAPTER 1


  Good Souls, Corrupted


  In the summer of 1991, I spent a month alone on a beach in Costa Rica reading novels. I had just finished clerking at the Supreme Court. That experience had depressed me beyond measure. I had idolized the Court. It turns out humans work there. It would take me years to relearn just how amazing that institution actually is. Before that, I was to begin teaching at the University of Chicago Law School. I needed to clear my head.


  I was staying at a small hotel near Jaco. In the center of the hotel was a large open-air restaurant. At one end hung a TV, running all the time. The programs were in Spanish and hence incomprehensible to me. The one bit someone did translate was a warning that flashed before the station aired The Simpsons, advising parents that the show was “antisocial,” not appropriate for kids.


  Midway through that month, however, that television became the center of my life. On Monday, August 19, I watched with astonishment the coverage of Russia’s August Putsch, when hard-line Communists tried to wrest control of the nation from the reformer Mikhail Gorbachev. Tanks were in the streets. Two years after Tiananmen, it felt inevitable that something dramatic, and tragic, was going to happen. Again.


  I sat staring at the TV for most of the day. I pestered people to interpret the commentary for me. I annoyed the bartender by not drinking as I consumed the free TV. And I watched with geeky awe as Boris Yeltsin climbed on top of a tank and challenged his nation to hold on to the democracy the old Communists were trying to steal.


  I will always remember that image. As with waking up to the Challenger disaster or watching the reports of Bobby Kennedy’s assassination, I can remember those first moments almost as clearly as if they were happening now. And I vividly remember thinking about the extraordinary figure that Yeltsin was: bravely challenging in the name of freedom a coup that if successful—and on August 19 there was no reason to doubt it would be—would certainly result in the execution of this increasingly idolized defender of the people.


  Every other player in that mix seemed tainted or compromised, Gorbachev especially. And compromise (what life at the Court had shown me) was exactly what the month away was to allow me to escape. So at that moment, Yeltsin was the focus for me. Here was a man who could be for Russia what George Washington had been for America. History had given him the opportunity to join its exclusive club. It had taken some initial courage for him to climb on, but on August 19, 1991, I couldn’t imagine how he could do anything other than ride this opportunity to its inevitable end. If democracy seemed possible for the former Soviets, it seemed possible only because it would have a voice through the rough and angry Yeltsin.


  That’s not, of course, how the story played out. No doubt Yeltsin’s position was impossibly difficult. But over the balance of the 1990s, the heroic Yeltsin became a joke. Perhaps unfairly—and certainly unfairly at the beginning, since his real troubles with alcohol began only after he became Russia’s president.[1]—he was increasingly viewed as a drunk. After his first summit with Yeltsin, Clinton became convinced that his addiction was “more than a sporting problem.”[2] The public didn’t even learn about the most incredible incident until two years ago: on a visit to Washington to meet with Clinton, Yeltsin was found by the Secret Service on a D.C. street in the predawn hours, dressed only in underwear, trying in vain to flag down a taxi to take him to get pizza.[3] Yeltsin fumbled his chance at history, all because of the lure of the bottle.


  As clearly as I remember watching him on that tank on August 19, I remember thinking, over the balance of that decade, about the special kind of bathos that Yeltsin betrayed. He was handed a chance to save Russia from authoritarians. Yet even this gift wasn’t enough to inspire him to stay straight.


  



  Yeltsin is a type: a particular, and tragic, character type. No doubt a good soul, he wanted and worked to do good for his nation. But he failed, in part because of a dependency that conflicted with his duty to his nation. We can’t hate him. We could possibly feel sorry for him. And we should certainly feel sorry for the millions who lost the chance of a certain kind of free society because of this man’s dependency.


  Such characters and such dependencies, however, are not limited to individuals. Institutions can suffer them, too. Not because the individuals within the institutions are themselves addicted to some drug or to alcohol. Maybe they are. No doubt many are. That’s not my point. Instead, an institution can be corrupted in the same way Yeltsin was when individuals within that institution become dependent upon an influence that distracts them from the intended purpose of the institution. The distracting dependency corrupts the institution.


  Consider an obvious case.


  A doctor at a medical school teaches students how to treat a certain condition. That treatment involves a choice among a number of drugs. Those drugs are produced by a number of competing drug companies. One of those companies begins to offer the doctor speaking opportunities—relatively well paid, and with reliable regularity. The doctor begins to depend upon this income. She buys a fancier car, or a vacation house on a lake. And while there’s no agreement, express or implied, about the doctor’s recommending the drug company’s treatment over others, assume the doctor knows that the company knows what in fact she is recommending. Indeed, it is amazing if you don’t know this, that drug companies are able to track precisely which drugs a particular doctor prescribes, or not, and therefore adjust their marketing accordingly.


  In this simple example, we have all the elements of the kind of corruption I am concerned with here. The institution of medical education has a fairly clear purpose—Harvard’s is to “create and nurture a diverse community of the best people committed to leadership in alleviating human suffering caused by disease.” That purpose requires doctors to make judgments objectively meaning based upon, or dependent upon, the best available science about the benefits and costs of various treatments. If a doctor within that institution compromises that objectivity by weighing more heavily, or less critically, the treatments from one company over another, we can say that her behavior would tend to corrupt the institution of education—her dependency upon the drug company has led her to be less objective in her judgment about alternatives.


  Of course, we can’t simply assume that money for speaking would bias the doctor’s judgment. There is plenty of research to show why it could, but so far that research is an argument, not proof.[4] It is at least possible that such an arrangement leaves the judgment of the scientist unaffected. Although, again, my own reading of the evidence suggests that’s unlikely. But my point just now is not to prove the effect of money. It is instead to clarify one conception of corruption.[5] It is perfectly accurate to say that if the relationship between the doctor and the drug company affected the objectivity of the doctor, then the relationship “corrupted” the doctor and her institution.


  In saying this, however, we need not be saying that the doctor is an evil or bad person. If our doctor has sinned, her sin is ordinary, understandable. And indeed, among doctors in her position, her “sin” is likely not even viewed as a sin. The freedom or latitude to supplement one’s income is an obvious good. To anyone with kids, or a mortgage, it feels like a necessity. We can all, if we’re honest, imagine ourselves in her position precisely. Ordinary and decent people engage all the time in just this sort of compromise. It is the stuff of modern life, to be managed, not condemned, because if condemned, ignored.


  We manage this sort of corruption by, first, recognizing its elements and, second, evaluating explicitly whether the institution can afford the compromise it produces. We recognize its elements by being explicit about the range of influences that operate upon individuals within that institution—particular influences within, we could say, an economy of influence. Some of those influences may be too random to regulate. Some may be the sort that any mature understanding of human nature would say produced a dependency.


  Where there is such a dependency, those responsible for the effectiveness of the institution must ask whether that dependency too severely weakens the independence of the institution. If they don’t ask this question, then they betray the institution they serve.


  



  By invoking this idea of dependency, I mean to evoke a congeries of ideas: a dependency develops over time; it sets a pattern of interaction that builds upon itself; it develops a resistance to breaking that pattern; it feeds a need that some find easier to resist than others; satisfying that need creates its own reward; that reward makes giving up the dependency difficult; for some, it makes it impossible.


  We all understand how these ideas map onto Yeltsin’s struggle. Few of us have not been harmed by, or not done harm as, an alcoholic. We get this dynamic. We have lived with it.


  How these ideas map onto an institution, however, is something we need still to work out. Institutions are not spirits. They don’t act except through individuals. Yet each of these ideas is at least understandable when we think of an institution in which key individuals have become distracted by an improper, or conflicting, dependency.


  That distraction is the corruption at the core of this book. Call it dependence corruption.[6] As I will show in the pages that follow, it is this pattern precisely that weakens our government. It is this pattern that explains that corruption without assuming evil or criminal souls at the helm. It will help us, in other words, understand a pathology that all of us acknowledge (at the level of the institution) without assuming a pathology that few could fairly believe (at the level of the individual).


  As an introduction to dependence corruption, consider a link between the idea and an example more directly related to the aim of this book.


  Imagine a young democracy, its legislators passionate and eager to serve their new republic. A neighboring king begins to send the legislators gifts. Wine. Women. Or wealth. Soon the legislators have a life that depends, in part at least, upon those gifts. They couldn’t live as comfortably without them, and they slowly come to recognize this. They bend their work to protect their gifts. They develop a sixth sense about how what they do in their work might threaten, or trouble, the foreign king. They avoid such topics. They work instead to keep the foreign king happy, even if that conflicts with the interests of their own people.


  Just such a dynamic was the fear that led our Framers to add to our Constitution a strange and favorite clause of mine. As Article I, section 9, clause 8, states,


  
    
      [N]o Person holding any Office of Profit or Trust under [the United States], shall, without the Consent of the Congress, accept of any present, Emolument, Office, or Title, of any kind whatever, from any King, Prince, or foreign State.

    

  


  
    The motivation for this clause was both contemporary to the Framers and a part of their history. At the time of the founding, the king of France had made it a practice to give expensive gifts to departing ambassadors when they had successfully negotiated a treaty. In 1780 he gave Arthur Lee a portrait of himself set in diamonds and fixed above a gold snuff box. In 1784 he gave Benjamin Franklin a similar portrait, also set in diamonds. The practice was common throughout Europe. During negotiations with Spain, for example, the king of Spain presented John Jay with a horse. Each of these gifts raised a reasonable concern: Would agents of the republic keep their loyalties clear if in the background they had in view these expected gifts from foreign kings? Would the promised or expected gift give them an extra push to close an agreement, even if (ever so slightly) against the interests of their nation?


    The same fear was a part of England’s past. The reign of Charles II was stained by the fact that he, and most of his ministers, received payments (“emoluments”) from the French Crown while in exile in France. Many believed the British monarchy thus became dependent upon those emoluments, and hence upon France. Those emoluments were viewed as a form of corruption, even if there was no clear quid pro quo tied to the gifts.[7]


    Likewise with the relationship of the British Crown to ministers in Parliament: The core corruption the Framers wanted to avoid was Parliament’s loss of independence from the Crown because the king had showered members of Parliament with offices and perks that few would have the strength to resist.[8] Members were thus pulled to the view of the king, and away from the view of the people they were intended to represent.


    In each of these cases, the concern was not just a single episode. It was a practice. The fear was not just that a particular minister might be bribed. It was that many ministers might develop the wrong sensibilities. The fear, in other words, was that a dependency might develop that would draw the institution away from the purpose it was intended to serve: The people. The realm. The commons.


    Think about it like this: Imagine a compass, its earnest arrow pointing to the magnetic north. We all have a trusting sense of how this magical device works. When we turn with the compass in our hands, the needle turns back. It is to track the magnetic north, regardless of the spin we give it.


    Now imagine we’ve rubbed a lodestone on the metal casing of the compass, near the mark for “west.” The arrow shifts. Slightly. That shift is called the “magnetic deviation.” It represents the error induced by the added magnetic field.


    Magnetic north was the intended dependence. Tracking magnetic north is the purpose of the device. The lodestone creates a competing dependence. That competing dependence produces an error. A corruption. And we can see that error as a metaphor for the corruption that I am describing by the term dependence corruption.


    If small enough, the magnetic deviation could allow us to believe that the compass remains true. Yet it is not true. However subtle, however close, however ambiguous the effect might be, the deviation corrupts.


    Depending on the context, depending on the time, depending on the people, that corruption will matter. Repairing it, at least sometimes, will be critical.

  


  CHAPTER 2


  Good Questions, Raised


  1.


  It is late at night, a sleepless night, as all nights have been since the birth of your child. The kid is crying. You stumble into her room to change her. She is frantic, maybe afraid. You fumble in the dark for the pacifier, which will magically turn this anxious source of joy into a sleeping baby. You give her the pacifier. She starts sucking. And then an evil demon drops a single thought into your head, a question perfectly crafted to keep you up for the rest of the night: How do you know that plastic is safe?


  And not just that plastic. What about the plastic of her cereal bowl? Or her bottle? Or the soft spoon you use to feed her? Or anything else that she puts in her mouth, which of course, for months of her life, is absolutely anything she can touch?


  If you’re like I was about a decade ago (and this is not a fact I’m proud of), you’ll answer that question with a calming reassurance: Obviously the plastic is safe. We spend billions running agencies designed to ensure the safety of the stuff we put in our mouths. How could it possibly be that the safety of something a baby puts into his mouth could still be in doubt? A hundred years of consumer safety law haven’t left something as obvious as that untested.


  I would have delivered that lecture to myself with some pride. This isn’t a political issue. There’s no Republican in the U.S. Congress who believes that the products our children consume should be unsafe or untested. Instead, we have all come to the view that the complexity of modern society demands this minimal regulatory assurance at least.


  Not all societies are yet at this place. The weekend my wife and I discovered she was pregnant with our first child, we were in China. In the paper that morning was the story of a Chinese businessman who had been convicted for selling sugar water as baby formula. Parents who had relied upon the assurances of safety printed on the bottles watched in horror as their children bloated and died. The owner of the factory defended himself in a Chinese court with words Charles Dickens might have penned: “No one forced these parents to use my formula. They chose to use it. Any deaths are their own fault, not mine.”


  But in fact, the demon pestering you as you lie awake in bed after putting your child back to sleep has asked a pretty good question. For years my wife imported our pacifiers from Europe. Until I began the research for this book, I never asked why. “BPA” (aka Bisphenol A), she said. In America, the vast majority of soft plastic for children contains BPA. In many countries around Europe that chemical has been removed from children’s products.


  Why?


  Among the complexities in the development of a fetus is the precision of its timing. Certain things must happen at certain times, and ordinarily they do. At certain times, for example, exposure of the fetus to estrogen can be harmful. At those precise times, the fetus develops a protective layer, a sex-hormone-binding globulin, that blocks the fetus from its mother’s estrogen.


  In the mid-1990s, Frederick vom Saal, a professor of biological sciences now at the University of Missouri-Columbia, began to wonder whether the same blocking mechanism blocked man-made estrogenic chemicals as well. Those chemicals, in theory at least, could have the same harmful effect on the fetus. Did sex-hormone-binding globulins protect against those, too?


  The answer was not good. “The great majority of man-made chemicals,” vom Saal found, “are not inhibited from entering cells like natural estrogens are.” Worse, vom Saal found, “the receptor in the cell that causes changes when estrogen binds to it [remember, changes that can, at specific stages of development, be extremely harmful] is very responsive” to synthetic estrogenic chemicals, including BPA.[1]


  Armed with (and alarmed by) this finding, vom Saal and others started testing the actual effects of BPA on the development of mice. The findings confirmed their worst fears. And because the “molecular mechanisms at the cellular level [produce] no difference in the way that mouse and rat cells respond to BPA and the way that human cells respond to it,”[2] vom Saal believed he had tripped onto a potential health disaster. Almost everyone (95 percent) within the developed world now has “blood levels of [BPA] within the range that is predicted to be biologically active,’ based on animal studies conducted with low doses of the chemical.”[3] A study by the Harvard School of Public Health found that “BPA concentrations increased by 69% in the urine of subjects who drank from plastic bottles containing BPA.”[4] Some studies have even detected BPA in the cord blood of newborns.[5] The consequences of this exposure according to this study range from “reduced sperm count to spontaneous miscarriages; from prostate and breast cancers to degenerative brain diseases; from attention deficit disorders to obesity and insulin resistance, which links it to Type 2 diabetes.”[6] Indeed, just last year, “the White House task force on childhood obesity worried [that BPA] might be promoting obesity in children.”[7] Its fear followed this extensive and growing research.


  Vom Saal’s conclusions are not his alone. Indeed, to give the issue prominence, more than thirty-six “of the world’s best brains on BPA” signed “an unprecedented consensus statement [that] laid out [the] chilling conclusions” of the research.[8] In the view of these scientists, BPA is a danger already causing significant harm to children in developed nations, and will no doubt cause more harm in the years to come.


  Not all scientists agree with vom Saal and his colleagues, however. Indeed, there are many who believe BPA is either harmless or not yet proven to cause harm in humans. Many of the studies of BPA, these scientists believe, have been methodologically flawed. Indeed, the National Institutes of Health itself has acknowledged problems with some of the research.[9] Regulations that would ban BPA, these scientists believe, are an unnecessary burden that will only raise the cost of the products our children need (and yes, reader who has never had a child, children need pacifiers).


  Among those insisting upon the safety of BPA is, not surprisingly, the industry that produces it. In December 2009, Harper’s published a summary memo from a meeting of the “BPA Joint Trade Association.” That meeting was intended to “develop potential communication/media strategies around BPA.” Members at the meeting believed that a “balance of legislative and grassroots outreach (to young mothers and students) is imperative to the stability of their industry.” Among the strategies discussed was “using fear tactics (e.g., ‘Do you want to have access to baby food anymore?’),” and urging that consumers should have choice (e.g., “You have a choice: the more expensive product that is frozen or fresh, or foods packaged in cans”). The association was concerned that the “media is starting to ignore their side,” and “doubts obtaining a scientific spokesman is attainable.” The memo identified the “holy grail spokesman” for the BPA industry in the minds of these committee members: a “pregnant young mother who would be willing to speak around the country about the benefits of BPA.”[10]


  Okay, so some say that BPA is dangerous. Some say it is not. You may be with me in the former camp, or you may be in the latter camp. Both views are fair enough.


  But notice how your feelings change when you read the following:


  Since vom Saal published his first study in 1997, there have been at least 176 studies of the low-dose effects of BPA. Thirteen of these studies have been sponsored by industry. The balance (163) have been funded by the government, and conducted at universities. The industry-funded studies have the advantage of being large scale. Most of the government-funded studies are smaller scale. Nonetheless, here are the results:


  All of the large-scale studies found no evidence of harm. When added to the smaller-scale studies, this meant about 24 out of the 176 found no evidence of harm. But 152 of these studies did find evidence of harm. So from this perspective, we could say about 15 percent of the studies found the chemical harmless, while 85 percent found it potentially harmful.[11]


  That doesn’t sound good for BPA. And it does not get any better.


  If you divide the studies on the basis of their funding, the results are even starker.


  [image: republic-bpa-chart]


  In a single line, none of the industry-funded studies found evidence of harm, while more than 85 percent of the independent studies did.



  Researchers who conduct these industry-sponsored studies are of course “offended,” as one director commented, “when someone suggests that who pays for the study determines the outcome.”[12] She explains the difference by pointing to the “nature of the study,” not “who pays for the studies.” Independent studies “typically focus on hazards, or the intrinsic capacity to do harm,” while industry-funded studies “are interested in determining the risks of exposure.”[13]


  Maybe. And maybe that’s enough to explain the difference. But here is the point I want you to recognize: Some will read this analysis and conclude that BPA is unsafe. Some will read it and won’t change their view of BPA in the slightest. But the vast majority will read this analysis and become less certain about whether BPA is safe. The presence of money with the wrong relationship to the truth is enough to dislodge at least some of the confidence that these souls once had.


  And among those not so sure, at least some will have the reaction that I did, and do, every time I hand my kid a piece of plastic: It is absurd that in America I don’t know if the thing I’m feeding my child with is safe—for her or for us.


  2.


  The next time you’re holding your cell phone against your ear and notice your ear getting a bit warm, ask yourself this question: Is your cell phone safe? Does the radiation coming from that handheld device—microwave radiation, emitted one inch from your brain—cause damage to your brain? Or head? Or hand?


  The vast majority of Americans (70 percent) either believe the answer to the latter question is no or they don’t know.[14] Part of that belief comes from the same sort of confidence I’ve just described—we’ve had cell phone technology for almost fifty years; certainly someone must have determined whether the radiation does any damage. Part of that belief could also come from reports of actual studies—hundreds of studies of cell phone radiation have concluded that cell phones cause no increased risk of biological harm.[15] And, finally, part of that belief comes from a familiar psychological phenomenon: cognitive dissonance—it would be too hard to believe to the contrary. Like smokers who disbelieved reports about the link between smoking and lung cancer, we cell phone users would find it too hard to accept that this essential technology of modern life was in fact (yet) another ticking cancer time bomb.


  Yet, once again, the research raises some questions.


  Depending on how you count, there have been at least three hundred studies related to cell phone safety—or, more precisely, studies that try to determine if there is any “biologic effect” from cell phone radiation. The most prominent of these is a recent, $24 million UN-sponsored study covering thirteen thousand users in thirteen nations for more than a decade. That study was deemed “inconclusive,” but it did find that “frequent cell phone use may increase the chances of developing rare but deadly forms of brain cancer.”[16] Specifically, the study found up to “40% higher incidence of glioma among the top 10 percent of people who” used their phone the most.[17] That qualification may give you comfort, at least if you don’t think of yourself as one of those sad souls glued to their cell phones. But don’t get too comfortable yet, because the study was conceived more than a decade ago, when “heavy use” was actually quite moderate by today’s standards: thirty minutes a day put you in the highest category for the purposes of this study.[18] Indeed, as Dr. Devra Davis writes in her book Disconnect (2010), there’s a very general problem with the established standards for cell phone usage: “Today’s standards…were set in 1993, based on models that used a very large heavy man with an eleven-pound head talking for six minutes, when fewer than 10% of all adults had cell phones. Half of all ten-year-olds now have cell phones. Some young adults use phones for more than four hours a day.”[19]


  The concern that I want to flag, however, begins, again, when one looks at the source of these studies. Dr. Henry Lai of the University of Washington has examined 326 of these radiation studies. His analysis divides the studies into those that found some biologic effect and those that did not. Good news: the numbers are about even. Fifty-six percent of the studies found a biologic effect, while 44 percent did not. Not great (for cell phone users), but perhaps not reason enough (yet) to chuck your iPhone.


  But Professor Lai then divided the studies into those that were funded by industry and those that were not. Once that division was made, the numbers no longer seemed so benign. Industry-funded studies overwhelmingly found no biologic effect, while independent studies found overwhelmingly that there was a biologic effect.


  [image: republic-cellphone-chart]


  Lai’s work is careful, but it has not yet been published in a peer-reviewed journal. Its conclusions, however, have been supported by important peer-reviewed work. In a paper published in 2007 in the journal Environmental Health Perspectives, researchers reviewed published studies of controlled exposure to radio-frequency radiation. They isolated fifty-nine studies that they believed meaningful, and divided those into ones funded by industry, funded by the public or charity, and funded in a mixed way.



  Their conclusions are consistent with Lai’s. As they wrote, “studies funded exclusively by industry were indeed substantially less likely to report statistically significant effects on a range of end points that may be relevant to health.”[20] This conclusion added “to the existing evidence that single-source sponsorship is associated with outcomes that favor the sponsors’ products.”[21]


  So how do these facts affect your view of cell phones?


  Again, some will conclude that cell phones are dangerous. Some will continue to believe that they are safe. But the majority will process these facts by concluding that they are now no longer sure about whether cell phones are safe. The mere fact of money in the wrong place changes their confidence about this question of science.


  3.



  These two stories rely upon an obvious intuition—that money in the wrong places makes us trust less. My colleagues and I at Harvard wanted to test that intuition more systematically. Can we really show that money wrongly placed weakens the confidence or trust that people have in any particular institution? And if it does, does it have the same effect regardless of the institution? Or are some institutions more vulnerable—more untrustworthy—than others?


  Our experiment presented participants with a series of vignettes in three different institutional contexts: politics, medicine, and consumer products. In each context, the cases differed only by the extent to which an actor’s financial incentive was described to be dependent upon a particular outcome.


  Across all three of the domains we tested, the mere suggestion of a link between financial incentives and a particular outcome significantly influenced the participants’ trust and confidence in the underlying actor or institution. Doctors’ advice was judged to be less trustworthy if the procedure they recommended was tied to a financial incentive. Politicians were judged to be less trustworthy if they supported a policy consistent with the agenda of contributing lobbyists. Researchers for consumer products were judged less trustworthy if their work was funded by an agency that had a financial stake in the outcome. And most surprisingly to us, these variations in the hypothetical we presented also significantly influenced the participants’ judgments of their own doctors, politicians, and consumer goods. Even the suggestion of one bad apple was enough to spoil the barrel.


  In each of these contexts, of course, we might well say that the participants made a logical mistake. In none of the cases did we prove that the money was affecting the results. In none of the cases did we even suggest that it was. But logic notwithstanding, trust was affected merely because money was present in a way that could have biased the results. We infer bias from the structure of the case. Rightly or wrongly, this is how we read.


  4.


  The field of “conflicts of interest” focuses on the question of when we should be concerned about dueling loyalties within a single decision maker or single institution. If, for example, you’re a judge deciding a billion-dollar lawsuit brought against Exxon, the fact that you’ve got any financial connection to Exxon, however small, is enough to disqualify you from that suit. Your decision should depend upon the law alone. And one fear addressed by “conflicts” rules is that your loyalty might be split between the law and your own personal gain.


  But come on—a single share of Exxon stock is enough to get a judge kicked from the case? Does anyone actually believe that a judge would throw a case because her stock might move from sixty dollars to sixty-one? Why does the law worry about such tiny things? Or, more sharply, why would it require a judge to step aside merely because, as the law states, her “impartiality might reasonably be questioned”? Shouldn’t the test be whether the judge is partial? And if she is not partial, then shouldn’t the question of whether people “might reasonably question her impartiality” be irrelevant? We don’t lock people up in jail merely because other people “might reasonably” believe they’re guilty. Why do we kick a judge from the bench?


  Imagine a judge we know is impartial. Put aside how we know that; just assume that we do. If we know the judge is impartial, why should the fact that others might “reasonably” think otherwise matter? Sure, if we don’t know, what others might “reasonably” think might be important. But what if we do know?


  The answer to these questions is that uncertainty has its own effect. The law might say someone is innocent until proven guilty. But law be damned, if you learn that a school bus driver has been charged with drunk driving, you’re going to think twice before you put your child on his bus. Indeed, even if you think the charge is likely false, the mere chance that it is true may well be enough (and rationally so) for you to decide to drive your kid rather than risk his life on the bus. The charge doesn’t make the driver “guilty” in your head; but it certainly will affect whether you think it makes sense to let him drive your kid.


  That’s the same (Bayesian) principle that guides conflict-of-interest analysis.[23] The legal system doesn’t assume that a judge is partial merely because her “impartiality might reasonably be questioned.” But it does assume that the fact that her “impartiality might reasonably be questioned” will affect people’s trust of the judicial system. And so to protect the system, or, more precisely, to protect trust in the system, the system takes no chances. As President William Howard Taft explained in his “Four Aspects of Civic Duty”:


  
    
      This same principle is one that should lead judges not to accept courtesies like railroad passes from persons or companies frequently litigants in their courts. It is not that such courtesies would really influence them to decide a case in favor of such litigants when justice required a different result; but the possible evil is that if the defeated litigant learns of the extension of such courtesy to the judge or the court by his opponent he cannot be convinced that his cause was heard by an indifferent tribunal, and it weakens the authority and the general standing of the court.[24]

    

  


  
    The legal system thus avoids that chance. Or at least it takes the smallest chances it can. In this sense, following Professor Dennis Thompson, we can say that the “appearance standard identifies a distinct wrong, independent of and no less serious than the wrong of which it is an appearance”—because of this effect.[25]


    But there’s another side to this “impartiality might reasonably be questioned” standard that people often miss: the word reasonably. The question isn’t whether any crazy person might wonder if a judge were biased. (“Your Honor, I notice you have the same birthday as the plaintiff, and I am concerned that might mean you are biased against Capricorns.”) The question is what a “reasonable” person might think.[26] And so a reasonable question might be: Why stop at “reasonable”? If the objective is to protect the system, why not require recusal whenever someone in good faith at least worries that the judge is biased?


    I learned about this side of the recusal rules the hard way. On December 11, 1997, the judge in the Microsoft antitrust trial appointed me a “special master” in that case. That meant I was to be a quasi, temporary, mini-judge, charged with understanding, and then making understandable, a complex technical question about how Windows was “bundled” with Internet Explorer. Microsoft didn’t want a special master in the case, or at least they didn’t want me. So almost immediately after the appointment, they launched a fairly aggressive campaign, in the courts and in the press, to get me removed. Their opening bid was that I used a Mac (on the theory that a neutral master would use Windows). It went downhill from there.


    My first reaction to this firestorm (coward that I am) was to flee.


    To resign. I didn’t need the anger. I certainly didn’t need the hate mail (and there was tons of that). But when I spoke to a couple of friends who were federal judges, they insisted that it would be wrong for me to resign. If a party could dump a judge merely by complaining, then parties could simply dial through all the judges until they found the one they liked best. The test, as I was told, was not whether a party could question my impartiality. The question was whether my “impartiality might reasonably be questioned.” In their view, given the facts, it could not.


    This story will help us understand the dynamic I described earlier in this chapter. In both cases, there was a factual question at stake: Is BPA, or are cell phones, safe? In both of those cases, there was a process by which that question was answered: scientific studies that presumably applied scientific standards to reach their results. But in both cases, there was also an influence present when conducting those studies that made at least some of us wonder. Why—except bias, one way or the other—would 72 percent of industry-funded studies find no danger from cell phones when 67 percent of independent studies found danger? Why would 100 percent of industry-funded studies find no harm from BPA while 86 percent of independently funded studies found some harm? And is it reasonable that someone would wonder about this scientific integrity given these differences?


    That question at the very least reduces our confidence in the resulting claims of safety. Like a mom deciding to drive her kid to school rather than let him ride the school bus, that lack of confidence could also change how we behave. Again, not because we’ve necessarily concluded that something is unsafe, but because we now have reason to doubt whether something we thought safe actually is. That reason is the presence of an interested party, suggesting that it might have been interest, not science, that explains the difference in the result.


    Put most simply: the mere presence of money with a certain relationship to the results makes us less confident about those results.


    What follows from this put-most-simply fact, however, is not itself simple. The concern about conflicts must be “reasonable,” as I’ve described, and there are many contexts in which we can’t simply wish away the money that weakens our confidence. Sixty-three percent of drug trials are funded by the pharmaceutical industry.[27] We can’t just pretend that’s a small number, or wish the government would step in to fund trials on its own. Likewise with chemicals such as BPA or devices such as cell phones: It’s a free country. The government should have no power to ban industry from studying its own chemicals or devices, and publishing to the world those results, at least barring fraud.


    Instead, our response to this conflict, or potential conflict, is always going to be more complicated. We need to ask whether there is a feasible or reasonable way to win back the confidence that the presence of money takes away. Are there procedures that would remove the doubt of the reasonable person? Are there other ways to earn back that confidence?


    5.


    Many private institutions get this. Many structure themselves in light of it, taking the risk of this apparent corruption into account and pushing it off the table.


    If you’re old enough to remember the Internet circa 1998, you may remember thinking, as I did then, “This is a disaster. There’s no good way to search this network without drowning in advertising muck.” Then came Google, committed to the idea, and convincing in their commitment, that at least the core search results (not the “sponsored links” but the core bottom-left frame of a search screen) were true, that they reflected relevance as judged by some disinterested soul (maybe the Nets), not as bought by the advertisers. As the founders wrote at the time,

  


  
    
      We expect that advertising funded search engines will be inherently biased towards the advertisers and away from the needs of consumers…. [T]he better the search engine is, the fewer advertisements will be needed for the consumer to find what they want…. [W]e believe the issue of advertising causes enough mixed incentives that it is crucial to have a competitive search engine that is transparent and in the academic realm.[28]

    

  


  
    That commitment gave us confidence. It lets us trust the system, and trust Google.


    The same with Wikipedia. Wikipedia doesn’t accept advertising. As it is the fifth most visited site on the Internet, that means it leaves about $150 million on the table every year.[29] As a believer in Wikipedia, and the values of Wikipedians, this is a hard fact for me to swallow. The good (at least from my perspective) that could be done with $150 million a year is not trivial. So what is the good that the world gets in exchange for Wikipedia’s abstemiousness?


    As Jimmy Wales, founder of Wikipedia, described it to me, “[W]e do care that…the general public looks to Wikipedia in all of its glories and all of its flaws, which are numerous of course. But the one thing they don’t say is, ‘Well, I don’t trust Wikipedia because it’s all basically advertising fluff.’”[30]


    So the Wikipedia community spends $150 million each year to secure the site’s independence from apparent commercial bias. Wow.


    Or again, think about the Lonely Planet series. Among the most popular travel books in the world (with 13 percent of the market share),[31] Lonely Planet has earned the trust of many. It is a reliable source for information about the unknown places you might visit. I use the books as often as I can.


    But in gathering the information for its books, Lonely Planet needs to assure, both itself and its readers, that the reviews it is relying upon are trustworthy. And it strives to earn that trust with a very clear policy: “Why is our travel information the best in the world? It’s simple. Our authors are passionate, dedicated travelers. They don’t take freebies in exchange for positive coverage so you can be sure the advice you’re given is impartial.”


    In all three of these cases, these private entities depend for their success upon the public trusting them. So they adopt rules that help them earn that trust. These rules alone, of course, are not enough. But they help. It is because of them that I have reason at least to give the institution the benefit of the doubt. Or, more important, it is because of these rules that I don’t automatically assume financial bias whenever I see something I don’t understand, or don’t agree with. These clear and strong rules cushion skepticism; they make trust possible because they give the public a reason to believe that the institution will act as it has signaled it would act.


    These freedom-restricting rules, moreover, are self-imposed. Search results with integrity were a competitive advantage for Google. That’s part of why it made that choice. The same with Wikipedia: The Internet is filled with ad-driven information sites. Wikipedia’s choice gave it a competitive advantage over others, and a community advantage as it tried to attract authors. Likewise with Lonely Planet: It wants a brand people can trust, as a way to sell more books. It therefore restricts its freedom to better achieve its goals.


    In none of these cases was government regulation necessary. In none of the cases did some professional body, such as the Bar Association or the AMA, need to intervene to force the companies to do what was “right.” “What was right” coincided perfectly with what was in the best interest of these entities. As Adam Smith famously said, they were “in this, as in many other cases, led by an invisible hand to promote an end which was no part of [their] intention.”[32]


    That’s not always true of course. Indeed, as we’ll see, pursuing self-interest alone, without the proper regulatory structure, is often fatal to the public interest. But here, private interests coincide with a public good. Government intervention was therefore not necessary.


    I’m sure that with each of these entities, this freedom-restricting rule wasn’t obvious, at least at the time it was chosen. Just at the time Google launched in a big way, the biggest competitor was ad-driven Yahoo. At the time, I’m sure everyone thought the future of Internet search was simply Yellow Pages on steroids. Wikipedi-ans fight all the time about whether the restriction on advertising is actually necessary. And I’m quite sure that the editors at Lonely Planet have at least thought about how much cheaper their production costs would be if the reviewers got comp’d meals and lodging. My claim with each is not that the choice was easy or obvious. It is instead that the choice was made with the belief that the choice, regardless of the cost, was in the long-term interests of that institution.


    In each case, these institutions recognized that to preserve a public’s trust, they had to steel themselves against a public’s cynicism. They had to starve that cynicism by structuring themselves to block the obvious cynical inference that money in the wrong place creates. Not money. Money in the wrong place. If properly cabined, or properly insulated, money within an institution (Google, Wikipedia, Lonely Planet) can be fine. It is when it is in a place where, as we all recognize, it will or can or could cause even the most earnest compass to deviate that we should have a concern.

  


  CHAPTER 3


  1 + 1 =


  There’s a frog at the center of a well-known metaphor about our inability to respond “to disasters that creep up on [us] a bit at a time.” [1] The rap on the frog, it turns out, is false: frogs will jump from a tub of water as it is heated to boiling. (Trust me on this; please don’t try it at home.) But the charge against us is completely fair: We don’t do well with problems that don’t scream their urgency. We let them slide. We wait for the dam to break.


  The previous two chapters should suggest a related disability that is also fairly predicated of us: We don’t do well responding to bads that stand between good and evil. We teach our kids the difference between good and evil. We craft blockbuster movies to test good versus evil. But to grow up is to recognize, and to live, the bad that stands between good and evil. And the challenge, always, is to motivate a response.


  For while we respond appropriately to evil, we don’t respond well to good souls who do harm. We don’t identify the harm well. We don’t act to stop it. Indeed, even when we see the harm clearly, we deny its most obvious source. We can’t imagine this decent soul has caused it. So we scour the scene for the obviously corrupt or evil one, as if only the evil could be responsible for great harm.


  Yet we all know better than this. We all recognize Yeltsin, or his character. It is our father. Or our mother. Or our uncle, or wife. Or us. We believe the dependency is his or her responsibility, not ours. We tell ourselves, There’s nothing I can do. And so we don’t.


  It is because we are so familiar with this subtle form of bad—and with our weakness in the face of it—that we are in turn also so suspicious, or cynical, when certain puzzles confront us, and we see an obvious source—money in the wrong place.


  The job of the decent souls we call “scientists” is to tell us truthfully whether BPA is safe, or whether cell phones will give us gray lumps behind the ears. But we’re very quick to believe that even these good souls can be bought—again, not just by bribes, or through fraud, but in the subtle and obvious ways in which we all understand that money bends truth. So merely telling Americans that money is in the mix is enough for most Americans to jump to the ship Cynical. An institution that depends upon trust to be effective will thus lose that trust, and therefore become less effective, if it lets money seep into the wrong place.


  I mark these as obvious points, yet we forget them, always. We know them; they guide how we live and negotiate our day-to-day life. But when we talk about the great failing that is at the center of this book, Congress, it is as if we return to the moral universe of kindergarten. We have an enormous frustration with our government. All sides try to identify the source of our frustration with this institution in the evil or stupid acts of evil or stupid people—senators, or worse, congressmen] Americans believe “money buys results” in Congress—almost literally. Some believe congressmen take bags of cash in exchange for changing their votes. They speak as if they believe that members of Congress entered public life because they thought public life was a quicker path to quick cash. They wouldn’t have their son or daughter marry a member of Congress—at least the member of Congress who lives in their abstract thoughts.


  Yet when we actually meet our congressman, we confront an obvious dissonance. For that person is not the evil soul we imagined behind our government. She is not sleazy. He is not lazy. Indeed, practically every single member of Congress is not just someone who seems decent. Practically every single member of Congress is decent. These are people who entered public life for the best possible reasons. They believe in what they do. They make enormous sacrifices in order to do what they do. They give us confidence, despite the fact that they work in an institution that has lost the public’s confidence.


  Don’t get me wrong. Of course there are exceptions. Obviously some are more and some are less decent; some are more and some are less publicly minded. And no doubt, why politicians make the sacrifices they make is hard, psychologically, to understand. But however much you qualify the rosy picture 1 have drawn, the truth remains miles from the kind of machine of evil that most of us presume occupies our capital. Any account of the failure of our democracy that places idiots or felons in the middle fundamentally misses what’s actually going on.


  Instead, the story of our Congress is these two previous chapters added together:


  
    	We have a gaggle of good souls who have become dependent in a way that weakens the democracy, and



    	We have a nation of good souls who see that dependency, and assume the worst.


  


  The first flaw bends policy. The second flaw weakens the public’s trust. The two together condemn the republic, unless we find a way to reform at least one.


  CHAPTER 4


  Why Don’t We Have Free Markets?


  Type 2 diabetes is a disease that causes the body to misuse its own insulin. Overproduction of insulin causes insulin resistance. Insulin resistance increases the level of free fatty acids in the bloodstream, and the level of sugar. Out-of-whack levels of fatty acids and sugar do no good. The direct harms are bad enough. Indirect harms include the loss of limbs, blindness, kidney failure, and heart disease.[1]


  In 1985 only 1 to 2 percent of children with diabetes had Type 2 diabetes. Of the adults with diabetes, 90 to 95 percent had Type 2.[2] Over the past two decades, these numbers have changed, dramatically. Now it is children who, in at least some communities, “account for almost half of new cases of Type 2 [diabetes].”[3] Among all new cases of childhood diabetes, “the proportion of those with Type 2…ranges between 8% and 43%.”[4]


  In the view of some, the rise in Type 2 diabetes among kids is tied to an “epidemic” rise in childhood obesity.[5] Today, 85 percent of children with Type 2 diabetes are obese. That level, too, is rising. [6]


  And obesity is rising not just among children. Between 1960 and 2006, the “percentage of obese adults has nearly tripled…. [T]he proportion…who are ‘extremely obese’ increased more than 600%.”[7] Amazingly, less than a third of Americans ages twenty to seventy-four today are at a healthy weight.[8] That proportion is not going to improve in the near future.


  Obesity-related disease costs the medical system $147 billion annually[9] —a greater burden than the costs of cigarettes or alcohol.


  So what accounts for this bloat? How did we go from being a relatively healthy country to one certain to blow the highest proportion of GDP of any industrialized nation dealing with the consequences of one thousand too many Twinkies?


  The most likely reason for this explosion in obesity is a change in what we eat. As people who know something about the matter will testify we eat too much of the wrong stuff, and not enough of the right stuff: too much sugar, fat, processed food; not enough vegetables and unprocessed food. Between 1990 and 2006 the percentage of adults who ate five or more fruits and vegetables a day fell from 42 percent to 26 percent.[10] Americans now drink fifty-two gallons of soft drinks a year, with teenage girls getting 10 to 15 percent of their total caloric intake from Coke or Pepsi.[11] These choices matter to our bodies. They make us unhealthy and increasingly fat.


  Why we make these particularly bad eating choices is a complicated story. We all (and especially women) work outside the home more than before. That means we have less time to prepare meals and more need for meals prepared by others. The others preparing those meals recognize that certain food qualities—the sweetness, the saltiness, the fattiness—will affect the strength of demand for that food. The ideal demand-inducing mix is all three together: think double-tall caramel latte.[12]


  We’re not about to empower federal food police, however, and neither are we going back to the 1950s, when more of us stayed at home cooking beets (or better). If we’re going to make progress with this problem, we need to think about the parts of the problem that we can actually change.


  The part that I want to focus on is the economics of what we eat. Or, more precisely, the economics of the inputs to what we eat. It’s clear we eat a lot of sweet stuff. Since 1985, U.S. consumption of all sugars has increased by 23 percent.[13] But what’s interesting is the mix of the sweet stuff we eat. It’s not just sugar, or predominantly sugar. Increasingly it is high-fructose corn syrup, a sugar substitute. In 1980, humans had never tasted high-fructose corn syrup. In 1985 it accounted for 35 percent of sugar consumption. In 2006 that number had risen to over 41 percent.[14]


  Why?


  One simple answer is price. Natural sugar is expensive, relative to high-fructose corn syrup. So the market in sweeteners moves more and more to this sugar substitute. Or better, races to this sugar substitute. Forty percent of the products in your supermarket right now have high-fructose corn syrup in them.[15] That number is certain to rise.


  Invocation of the “market” is likely to lead some to say, “Them’s just the breaks.” Markets are designed to channel resources to where they can be most efficiently used, and to push out inefficient inputs for more-efficient ones.


  Yet lovers of the market should hesitate a bit here before they embrace this particular mix of sweetness. Indeed, an alarm for free-market souls should sound whenever anyone talks about the input costs from agriculture and related industries. Even for a liberal like me, it is astonishing to recognize just how unfree the market in foodstuff is. And it is embarrassing to reckon the huge gap between our pro-free-market rhetoric around the world and the actual market of government regulation of food production we’ve produced here at home. As Dwayne Andreas, chairman of Archer Daniels Midland (ADM), one of the most important beneficiaries of our unfree-food market, told Mother Jones: “There isn’t one grain of anything in the world that is sold in a free market. Not one! The only place you see a free market is in the speeches of politicians. People who are not in the Midwest do not understand that this is a socialist country.”[16]


  A socialist country.


  It’s easy to see why this enormously wealthy capitalist celebrates this chunk of American socialism: he is a primary beneficiary. Headquartered in Illinois, ADM is a conglomerate of companies with revenues exceeding $69 billion in 2009. According to one estimate, at least 43 percent of ADM’s annual profits are “from products heavily subsidized or protected by the American government.” More dramatically, “every $1 of profits earned by ADM’s corn sweetener operation costs consumers $10, and every $1 of profits earned by its ethanol operation costs taxpayers $30.”[17]


  Andreas is certainly right that few from the coasts (including the west coast of Lake Michigan) recognize just how pervasive this socialism is. We protect milk in America. Milk, for God’s sake! “Most milk in the United States is marketed under…regulations known as ‘milk marketing orders.’ Currently, there are [ten] federal orders that regulate how milk is priced.”[18]


  That means there is a map controlled by government regulators that divides the country and sets the price. And by “most,” that commentator means almost 60 percent of milk production under federal regulation, with most of the rest subject to state regulation.


  This regulation is intended to subsidize dairy farmers. The Organisation for Economic Co-operation and Development (OECD) estimates that that subsidy increases the price of milk by about 26 percent. Cheese costs 37 percent more in the United States than elsewhere, again because of this regulation. Butter: 100 percent more in the United States than elsewhere. These differences are not trivial.


  This system of subsidy dates back to the New Deal, when at least the government had the excuse of the phenomenally bad economics that seemed to rule the day. “Got a depression? Here’s an idea: mandate higher prices!”


  Since the 1930s the economics has improved. The politics has not. Richard Nixon hinted that he planned to abolish the price supports for milk. After receiving—because of the hints?—$2 million in campaign contributions from the dairy lobby, he changed his mind.[19] Since his flirt with free markets, no one has seriously thought to end this economic idiocy—because it is political genius. Highly organized special interests leverage their power to transfer wealth from consumers to farmers.


  And not just dairy farmers. The government has intervened to protect shrimp producers against foreign competition.[20] It has blocked more-efficient Brazilian cotton producers from selling in the American market (by subsidizing American cotton farmers and paying off Brazilian farmers so they won’t retaliate).[21] It has waged war to protect banana producers.[22] It has even imposed import restrictions and offered low-cost loans to protect peanut farmers (and no, Jimmy Carter is not to blame for that).[23]


  This protection is not just for farmers. Republican president George W. Bush led the charge to protect steel in 2001.[24] So, too, do we protect domestic lumber firms from Canadian competition. According to the Cato Institute, this adds between fifty and eighty dollars per thousand board feet, pricing three hundred thousand families out of the housing market.[25] As University of Chicago professors Raghuram Rajan and Luigi Zingales estimate, “trade restrictions imposed in the 1980s…cost consumers $6.8 billion a year, while the value of government subsidies received by the industry over the same period amounted to $30 billion.”[26]


  Liberals are often untroubled by the idea of the government mucking about in the market. They like the idea of the government stepping in to help the weak. And certainly, as we non-farmers are likely to believe, farmers are among the poorest in our society. If a bit of milk regulation keeps a few cows on a dairy farm, latte-sipping Starbucks customers can afford it.


  But these subsidies don’t help poor farmers. Nor are they produced because of a concern for the poor. The biggest beneficiaries are the world’s richest and most powerful corporate farmers.[27] Ten percent of the recipients of farm subsidies collect 73 percent of the subsidies—between 2003 and 2005, $91,000 per farm. The average subsidy of the bottom 80 percent? Three thousand dollars per farm.[28] And among those receiving large farm subsidies are Fortune 500 companies such as John Hancock Life Insurance ($2,849,799), International Paper ($1,183,893), and Chevron/Texaco ($446,914); many celebrities, such as David Rockefeller ($553,782), Ted Turner ($206,948), and Scottie Pippen ($210,520); and several prominent current and former members of Congress such as Chuck Grassley (R-Iowa; 1975- : $225,041), Gordon Smith (R-Ore.; 1997-2009: $45,400), and Ken Salazar (D-Colo.; 2005-2009: $l6l,084).[29]


  The same story can be told about steel. If the United States wanted to help steel workers hurt because of shifts in the market for steel production, it could compensate them directly. But “instead of direct compensation to workers…[the] government imposed tariffs to protect fewer than nine thousand jobs in the steel industry”—which in turn was likely “to cost 74,000 jobs in steel-consuming industries.”[30]


  The list of anti-free-market interventions by our government is endless. But the particular regulations I want to focus upon here tie to the cost of sugar and high-fructose corn syrup (HFC). For the interventions with this are quite extreme, and they produce quite obvious effects. HFC is cheap relative to sugar for two very anti-free-market reasons: the first is tariffs; the second, subsidies.


  Tariffs: Sugar in the United States is two to three times as expensive as in other countries. That’s because the U.S. government protects the domestic sugar manufacturers with tariffs (there are all of forty sugar companies in the United States, just eight producing 75 percent of sugar, constituting 0.5 percent of farms in America, and employing a total of sixty-two thousand workers).[31] That tariff gives those manufacturers about $1 billion in extra profits a year. It costs the overall economy (through increased prices and inefficiency) about $3 billion.[32] Worst among those costs might well be the environmental damage to the Florida Everglades. For as we’ve pushed sugar production into Florida, it has poured millions of gallons of polluted water into the ecosystem.[33]


  This protectionism hurts American business. (Every penny in increased sugar prices is estimated to cost at least $250 million in increased food costs.)[34] It hurts American jobs. (The Commerce Department estimates more than ten thousand jobs between 1997 and 2002 .)[35] It hurts developing nations. (The State Department estimates that burden to be at least $800 million a year.)[36] And it obviously hurts America’s selling of pro-free-trade ideology: our behavior makes a mockery of those important, wealth-producing ideals.[37]


  This protectionism does, however, help at least one group beyond the sugar barons: corn producers. For the higher the cost of sugar, the safer the market for sugar substitutes such as HFC. Which explains why one of the biggest supporters of sugar tariffs is a company that doesn’t produce any natural sugar: ADM. Sugar tariffs produce a “price umbrella” for HFC, protecting that enormously profitable business from a more natural competition.[38]


  Subsidies: The shift to HFC, however, is not explained simply by the high cost of sugar. It is also explained by the low cost of corn. Corn in the United States is cheap relative to other nations because we subsidize its production. In the fifteen years between 1995 and 2009, the government spent $73.8 billion to ensure that farmers produced more corn than the market would otherwise bear.[39] That corn then got used to produce lots of high-fructose corn syrup, at an increasingly low price.


  HFC is not even the most important effect of this policy by the government. Because corn is so cheap (and accounting for all the subsidies, some argue the cost of growing corn is actually negative),[40] cattle ranchers feed corn to their cattle. That’s good for the ranchers (feeding cattle corn rather than grazing them on grass means more heads per acre and more profit on the bottom line). It’s not so good for small farmers or for the cattle.


  Bad for small farms: This subsidy encourages the decline of the family farm. Subsidized competitors drive out perfectly profitable smaller farms. Elanor Starmer and Timothy Wise, for example, have calculated that subsidized feed for hogs has “had the effect of reducing [factory farm] operating costs compared to those of smaller-scale, diversified operations.”[41] That artificial cost advantage in turn may be driving further industrialization in the livestock production system—even though the cost of that system, if fully accounted, would be no better than smaller, more traditional farms.[42]


  Bad for cows: Cows don’t digest corn well. Their seven stomachs evolved to digest grass. Corn typically makes them sick, as bugs brew in the poorly digested mix stewing in their stomachs. And so to deal with that sickness, farmers have to supplement corn feed with tons of antibiotics, twenty-five million pounds of them per year, eight times the total amount consumed by humans.[43]


  This profligate use of antibiotics might strike you as weird. Before you use antibiotics, you have to get the permission of a doctor. Cattle, it turns out, have greater freedom than we do, in this respect at least. They are fed antibiotics prophylactically. No doctor needs to make sure that their use is actually warranted.


  But doesn’t that use then induce the spread of superbugs? you ask. For isn’t the reason that we don’t hand out antibiotics with every sneeze that we don’t want to foster the strongest, antibiotic-resistant bacteria out there?


  Right again. But public health concerns about the overuse of antibiotics get checked at the door of the Department of Agriculture. That agency has a long history of pushing for the widespread use of antibiotics.[44] And the consequence of that push, as many have argued, is that there’s an explosion of drug-resistant bugs such as E. coli 0157:H7 and salmonella.[45] Were this book a movie, we’d now cut to a scene about a three-year-old boy who died after eating a hamburger, or a twenty-two-year-old dance instructor who can no longer walk.[46]


  It gets worse. The strategy of the concentrated corn industry is not just to protect HFC. It is also to increase the demand for corn generally. Enter ethanol—perhaps the dumbest “green” energy program ever launched by government. Whole forests have been felled pointing out the stupidity of a subsidy to produce a fuel that is neither a good fuel (as in, it packs a good punch) nor, when you consider the cost of refining it,[47] a green fuel. As libertarian author James Bovard puts it, ethanol is “a political concoction—a product that exists and is used solely because of the interference of politicians with the workings of the marketplace.”[48] One 2008 report estimated that the biofuel mandates of Congress would cost the economy more than $100 billion from 2005 to 2010.[49] That’s sixty-five times the total amount spent on renewable energy research and development programs during the same period.[50]


  So the government protects sugar, and the government subsidizes corn. As a result, more foods get made with high-fructose corn syrup, and more cattle get fed corn, meaning more cattle get fed antibiotics. The quantity of high-fructose corn syrup thus goes up in our diet, and the prevalence of dangerous bacteria goes up as well. And in complicated ways tied in part to these changes, it is at least plausible that one cruel consequence of these interventions in the market is that our kids get fat and sick.


  Or, more sharply: the government distorts the market, which distorts what we eat, which distorts our kids’ bodies and health.


  So, why? What leads our government to such anti-free-market silliness?


  There are many possible causes. Presidential campaigns begin in Iowa. Rural states are overrepresented in the Senate. Subsidies once started are difficult to end. And so on.


  But as you try to reckon this mix of protections and subsidies, there is one fact to keep clear: The beneficiaries of these policies spend an enormous amount to keep them. The opponents spend very little to oppose them. The campaign spending of the sugar industry over the past two decades is high and growing.[51]
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  FIGURE 1: SUGAR INDUSTRY CAMPAIGN SPENDING


  The lobbying and campaign spending of the corn industry is even higher.[52]
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  FIGURE 2: CORN INDUSTRY LOBBYING AND CAMPAIGN SPENDING


  These numbers are large relative to other lobbying and campaign spending, even though they are tiny relative to the benefit they seek.


  But I don’t offer them here to prove anything about causation. Instead, the question that I mean these data to raise is simply this:


  Not: Did these contributions buy the silliness we see?


  Instead: Do these contributions affect your ability to believe that this policy is something other than silliness?


  CHAPTER 5


  Why Don’t We Have Efficient Markets?


  Imagine you drove into a small town just at the moment that a celebration was beginning. The town has a single street, creatively named Main Street. Behind the row of shops on one side of the street, imagine there’s a steep drop-off to a river below.


  All the action is in front of a restaurant on Main Street. The mayor is honoring the owner of that restaurant for her success and profitability.


  As the son of an entrepreneur, I understand the pride of the owner. Success in business is hard. It only ever comes with hard work. And as a student of economics, it is easy for me to recognize the appreciation of the mayor and the town: successful business is the lifeblood of an economy. Everyone, whether liberal or conservative, should honor, celebrate, and protect such success.


  But now imagine that you walked behind the restaurant and discovered a torrent of trash flowing from the back door, down the hill, and into the river. Imagine that torrent of trash flowed from a decision by the owner of the business: rather than paying to have her garbage collected, she simply dumped the garbage down the hill. And imagine, finally, that if you calculated the cost of garbage collection and subtracted it from the restaurant’s profits, the restaurant would no longer have been profitable. It is profitable, in other words, only because it is not paying all of its costs.


  Economists have a technical term for this kind of cost: externalities. Since time immemorial, economists have argued that such costs must be “internalized,” meaning the people creating the costs must pay for what they create. Markets that don’t internalize externalities are not, the economist insists, “efficient markets.” Such markets might be profitable (for the businesses that don’t have to pay for the costs they impose on others). But whether profitable or not, they are not efficient. An efficient market is one that fully pays its costs, and compensates for its benefits.


  Put most simply, an externality is any effect that I have upon you that you and I haven’t bargained about. If my friends and I have a party, the music from my stereo keeping you up late is an externality. If my family has a barbecue, and sparks from the fire turn your house into an inferno, those sparks are an externality. If I decide to raise hogs in my backyard, the smell from those lovely, cuddly creatures is an externality. In each case, the externality is something I do to you that you and I haven’t agreed upon. In each case, you’d be perfectly right to complain.


  But not with all externalities. Sometimes society likes the externality that I impose upon you, even if you don’t. If I invent a better mousetrap, one that might well destroy your less-innovative mousetrap business, competition from me thus harms you; and you and I certainly didn’t agree to that harm. Yet the law plainly encourages me to hurt you in precisely this way. (Sorry!) And finally, sometimes you will like the externality that I “impose” upon you. Imagine I renovate my house. That increases its value, and the value of the neighborhood. We didn’t negotiate about whether I’d give you that extra wealth. I just did. The law doesn’t seek to stop these externalities; the law encourages them.


  The difference is between “negative” externalities and “positive” externalities. Negative externalities impose costs on others. Positive externalities create benefits for others, even if, as with competition, they make some people worse off. The public policy challenge with negative externalities is to avoid these imposed costs, by forcing the imposer to pay for them. The challenge with positive externalities is to ensure that the creator gets enough of the externalized benefits to have incentive to produce them in the first place.


  To say that something is a “public policy challenge,” however, is not to argue for a government program to solve it. Neighbors are pretty good at working stuff out. And social norms lead even the stranger on a highway to bus his tray at a restaurant. Likewise with externalized benefits: Just because painting my house makes you wealthier doesn’t mean that justice requires a tax to give some of that benefit back to me. Often, both negative and positive externalities are manageable without some regulator stepping in the middle.


  Many externalities are not manageable like this, however, and the government is needed then to avoid both the underproduction of positive externalities and the overproduction of negative externalities.


  Consider, for example, the case of movies. Imagine a blockbuster Hollywood feature that costs $20 million to make. Once a single copy of this film is in digital form, the Internet guarantees that millions of copies could be accessed in a matter of minutes. Those “extra” copies are the physical manifestation of the positive externality that a film creates. The value or content of that film can be shared easily—insanely easily—given the magic of “the Internets.”


  That ease of sharing creates risk of underproduction for such creative work: If the only way that this film can be made is for the company making it to get paid by those who watch it, or distribute it, then without some effective way to make sure that those who make copies pay for those copies, we’re not going to get many of those films made. That’s not to say we won’t get any films made. There are plenty of films that don’t exist for profit. Government propaganda is one example. Safety films that teach employees at slaughterhouses how to use dangerous equipment is another.


  But if you’re like me, and want to watch Hollywood films more than government propaganda (and certainly more than safety films), you might well be keen to figure out how we can ensure that more of the former get made, even if we must suffer too much of the latter.


  The answer is copyright—or, more precisely, an effective system of copyright. Copyright law gives the creator of a film (and other art forms) the legal right to control who makes copies of it, who can distribute it, who displays it publicly, and so forth. By giving the creator that power, the creator can then set the price he or she wants. If the system is effective, that price is respected—the only people who can get the film are the people who pay for it. The creator can thus get the return she wants in exchange for creating the film. We would be a poorer culture if copyright didn’t give artists and authors a return for their creativity.


  Since 1995, Congress has enacted thirty-two different statutes to further refine and strengthen the protection of copyright.[1] The frequency of these new laws has increased as digital technologies have put more pressure on the traditional architecture of copyright. But there’s little doubt that the objective of this system of regulation is good and important for a free and flourishing culture.


  So, fair enough. Congress has a reason to address this problem of positive externalities. The energy devoted to addressing this problem is consistent with that reason. Some intervention is plainly needed in this context. The government has plainly intervened some. Free riders (aka the “pirates”) might want to block that intervention. But so far they’ve not succeeded in blocking this federal regulation. Congress has overcome resistance and internalized the benefits of these positive externalities.


  But what about negative externalities? What has Congress done about them? As compared with its vigorous defense of the copyright industries, with thirty-two laws in sixteen years, what has it done to deal with the twenty-first century’s equivalent to the restaurant owner at the start of this chapter: carbon pollution?


  For, just like the restaurant owner, there are many within our economy who claim profits only because they ignore the cost of cleaning up the carbon they spew out their virtual back door. Take power companies that use coal to produce electricity: According to the Pew Center on Global Climate Change, the cost of capturing and sequestering carbon produced by coal-fired power plants is between $30 and $90 a ton. In 2003 more than 1.9 billion tons of carbon were spewed into the air by burning coal to produce electricity.[2] That means the cost to clean up the carbon those companies produced was between $280 and $840 billion in 2003 alone. The total profits of the coal and petroleum industry combined in 2003? $23.3 billion.[3]


  These companies plainly produce negative externalities. They don’t pay for the externalities they produce. Those externalities impose significant costs on our society and ecology. The most tangible are the health costs—estimated to be $100 billion per year.[4] The most profound are the contributions to the problem of climate change.


  Now you might be a climate change skeptic. You might think, isn’t the science about global warming contested? Aren’t there scientists who doubt—and even deny—that carbon is harmful to our climate?


  And of course, there is some contest. There are some scientists who doubt whether the harm from climate change is as great as Al Gore says it is, just as there are some economists who doubt whether the creators of culture need all the protection that the law of copyright now gives them.


  But these two contests are radically different. If you took the average of every estimate by every scientist, skeptic or not, of the potential harm caused by climate change, and compared that to the average of every estimate by every economist, skeptic or not, of the harm caused to creativity by the Internet, climate change costs would be a mountain (call it Everest) and creativity costs would be a molehill (and you’ve not seen many molehills precisely because they’re so small).


  So then, while passing more than thirty laws over the past sixteen years to address the alleged harm to creativity caused by the Internet, how many times in the past fifteen years has Congress passed legislation to make carbon polluters cover the cost of their pollution? Or even the past twenty-five years?


  Not once.


  While the copyright free riders have failed to block externality-internalizing legislation affecting creativity, the carbon free riders have repeatedly succeeded in blocking the externality-internalizing legislation affecting climate change. Where the harm is almost certain, Congress does nothing. Where the harm is at best contested, Congress races to the rescue.


  As a matter of principle, there is nothing political about the point my comparison is meant to draw. No sensible Republican would defend the restaurant owner at the start of this chapter. Nor would she say that a polluter shouldn’t pay the cost to clean up his pollution. And while there’s plenty to disagree about when deciding how best to clean up carbon pollution, there couldn’t really be a principled reason to say we should not clean it up at all. Or, more strongly: if we are deploying federal courts to protect against the uncertain harm to Hollywood, we should be deploying someone or something to protect against the radically less uncertain harm to our economy and environment caused by carbon pollution. Yet we don’t. Why?
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  Here again, the political scientist might demur. There are many different causes, some good, some not so good. Good: Getting it wrong with climate change is costly (lost jobs, slowed economic growth). Getting it wrong with copyright is less costly (we don’t get as much for free). Not so good: Key Democrats come from big-coal states. They’re not about to willingly accept higher costs for energy, even if justified by good economic principles.[5] The carbon free riders have important allies. Copyright free riders, on the other hand, don’t.


  But as well as reasons good and not so good, there’s another we cannot ignore. There is a radical difference in political funding by pro-reform advocates of both carbon and copyright.


  Pro-carbon reformers get wildly outspent by anti-reformers. In 2009, pro-reform and anti-reform groups fought vigorously over whether Congress would enact a cap-and-trade bill to address carbon emissions. They didn’t fight equally.[6] The reform movement spent about $22.4 million in lobbying and campaign contributions. The anti-reform movement spent $210.6 million.


  An even more dramatic story can be told about copyright. Between 1998 and 2010, pro-copyright reformers were outspent by anti-reformers by $1.3 billion to $1 million—a thousand to one.[7] These are rough estimates, as transparency organizations don’t aggregate copyright as a category. But even if I am wrong by a couple of orders of magnitude, the point is still correct: in both cases, the anti-reformers outspend the pro-reformers by at least a factor of ten.
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  So, again: Don’t read these numbers to make any claim about causation. Read them and ask yourself one question only:



  Not: Did the contributions and lobbying buy this apparently inconsistent result?


  Instead: Do the contributions and lobbying make it harder to believe that this is a principled or consistent or sensible result?


  CHAPTER 6


  Why Don’t We Have Successful Schools?


  Imagine a virus that spreads among kids, causing a certain kind of brain damage. The virus strikes kids at certain schools more than kids at other schools. It seems to strike rich kids less than poor. But it is pervasive, and spreading.


  Then imagine that scientists discover a vaccine—a vaccine that might guarantee that no one, neither rich nor poor, will contract this brain-damaging disease. Imagine this vaccine is relatively inexpensive. Or, at least, the cost of the vaccine is a fraction of the cost of the damage done by the virus.


  How long would it take before that vaccine spread to every kid in America?


  



  We’ve argued throughout our history about just what government should do. Should there be a standing army? (Framers: no. Us: yes.) Should the government subsidize a partisan press? (Framers: yes. Us: no.) Should the federal government build highways? (Framers: no. Us: yes.)


  But the one thing that everyone believes, at least now, is that the government has an essential role in ensuring a good education for our kids. Not everyone agrees on how. Some believe a voucher is all the government need do. Some believe it must mandate that everyone attend a public school. But within that wide range of means, all agree on the end: a safe and prosperous nation requires a well-educated youth.


  We are failing in this. Miserably. In 1973 the United States was ranked high in the world in providing high-quality public education. We have fallen to fourteenth in reading among OECD countries (with math at twenty-five, and science at seventeen).[1] Things, of course, were not so great for many, many Americans in 1973-They are just bizarrely worse for almost all Americans today.[2]


  One particular problem in the collection of challenges around public education has been how to improve the lot of the worst-off among us. Despite the fact that billions have been spent to improve our schools—indeed, a radical increase in spending since 1973—the performance (especially of the poorest among us) has flatlined. We’ve seen very little improvement, indeed a tiny improvement relative to the resources that have been expended.


  Yet in the past decade, educators have begun to make progress. (The vaccine.) In very different educational contexts, a set of reforms has demonstrated that we can educate our children, including the poorest among us, to achieve college-bound competency. Indeed, in one long-term experiment in Harlem—in the worst district in Harlem—test results show students closing the race gap in performance.[3]


  The key variable in these experiments is not who owns the school (whether public or private, whether a charter or not), or how big the classrooms are, or how many computers there are per student. It is instead a much more pedestrian, indeed, obvious, difference: teachers. For these reformers, the single most important component to successful education today is great teachers. Within the same school, and the same population, the difference between good and bad teachers can be a 300 percent difference in learning in a single year. According to Professor Eric Hanushek of Stanford’s Hoover Institute, if we could eliminate just the bottom 6 to 8 percent of bad teachers, we could bring our results up to the standards of Finland, perhaps the best in the world.[4]


  If you were convinced about the importance of teachers, you might wonder what stops school districts from getting better teachers. What stands in the way?


  Many things, of course. We pay teachers a ridiculously small amount. In poor districts, we provide them with a ridiculously unequal range of resources. And as we’ll see later on, whenever we try to get government service on the cheap, cheap is precisely what we get.


  Without doubt, if we’re going to fix education, we’re going to have to be willing to pay good teachers more of what good teachers are worth.


  At least some reformers believe, however, that low pay alone does not explain poor teacher performance. Some believe that there’s another feature of our public education system that needs to be questioned: teacher tenure, which protects the worst (and the best) of public school teachers.


  I mean that term, teacher tenure, precisely, so let’s be clear about what it means. Everyone’s heard about tenure. Tenure means a set of workplace protections that makes it extremely difficult to remove the tenured employee. Judges have tenure. Academics have tenure. And K-12 teachers in public schools have tenure.


  As with any workplace employment innovation, however, tenure has its benefits and its costs. The benefits are independence. We give judges tenure so they can do their job without fearing punishment by the government. We give academics tenure so they can do their job (primarily research) without fearing punishment by the government or the university for pursuing politically unpopular research. And we give teachers tenure to protect them from the arbitrary and powerful control of school administrators. The thought in all these cases was that security would improve performance, by protecting the employee against arbitrary action by the employer.


  That protection has costs. A bad judge can do really bad things—though, of course, except for the Supreme Court, bad decisions get reviewed by higher courts. A terrible academic can waste valuable resources—but at least college and graduate students select which teachers they’ll have, and they can easily select away from the teachers ranked poorly. And a bad teacher can adversely affect the primary education of his kids.


  These costs must be compared to the benefits that tenure provides. And where the costs outweigh the benefits, we shouldn’t have tenure.


  Now, obviously, I’ve got a personal conflict here. I am a professor. I have tenure. I believe tenure has been important to my ability to do my work. But I am completely open to being convinced that we don’t need tenure in universities anymore. I’m less open to that argument with judges: the independence of the judiciary is critical, and essential if our democracy is to flourish.


  Yet I’m skeptical about the argument for tenure for teachers. We know, based upon absolutely convincing evidence, that there are good teachers and bad teachers. We know, based on the same evidence, that bad teachers destroy educational opportunities for their kids. We know, based on common knowledge, that we’re not about to give third graders a choice about which teacher they have for home room. And we know, based upon evidence and experience, that a system that protects failure will only encourage more failure. So if we know all these things, then we also know that the elaborate system of protections that school boards have agreed to may actually be inhibiting student success.


  That’s not to say that there should be no employment protection for teachers. There are lots of arbitrary and impermissible reasons for firing people that should be banned—race, gender, sexual orientation, religious affiliation, etc. But if the reformers are right, then principals need more freedom to filter out educators who are failing to perform. Just as a bus driver who fails to drive a bus safely, or an airplane pilot who lands at the wrong airport, or a lawyer who can’t file his briefs on time, or an accountant who can’t add, a teacher who can’t demonstrate educational progress with his class should find a different job. Performance is at the core of efficient and effective business. It should be at the core of education as well.


  If we could make performance the key to teacher retention and evaluation—if—then we would have a good chance to turn this failure of an education system around. Or, again, so these reformers insist. Not costlessly: we need to pay teachers more, or at least good teachers more. But with the kind of investment we already make in education, we could begin to close achievement gaps, and actually do what public education was meant to do: educate our kids and therefore our public.


  Effective teacher performance is thus the vaccine at the start of this chapter. Poor teacher performance is the virus. We have the data to show that we now have a vaccine against this virus. We’ve had it for almost a decade.[5] Yet we have not deployed that vaccine broadly or systematically. Instead, politicians have continued to defend a system of tenure that is weakening the effectiveness of public education. Generations of hopelessness are being produced by this recalcitrance. What might explain the resistance?


  There are lots of possible theories. Funding may be inadequate. No doubt it is wildly inadequate in poor neighborhoods. Moreover, poverty generally diminishes the educational opportunities of kids, as parents cannot provide a constructive environment for education. Perhaps testing has skewed the way we teach. Perhaps parents don’t do enough to support young kids. And no doubt, better preschool interventions would radically improve performance overall.[6]


  But there’s one fact we can’t ignore. The teachers’ unions are among the largest contributors to the Democratic Party—by far. And the amount they’ve spent on “reform” outpaces that of the next-largest reform groups by two orders of magnitude.[7]
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  So, again, I am asking:



  Not: Did the teachers’ unions buy protection from more intensive performance evaluations?


  Instead: Does the influence of the unions’ spending weaken your ability to believe that the current pro-tenure policy makes sense?


  CHAPTER 7


  Is Our Financial System Safe?


  America is still feeling the effects of the worst economic collapse since the Great Depression. That collapse was triggered in 2008 by a crisis on Wall Street. All of the major banks in America were drawn to the brink of bankruptcy. It took the largest intervention in the history of the nation to avoid a crisis likely to be worse than the Great Depression.


  Tomes have been written about this crisis and its causes. Practically every single actor within our system of finance—from the borrowers to the lenders to the government overseeing it all—has been blamed by someone for the disaster. Some of that blame is politically motivated. Some of it is grounded in ignorance. But there is certainly enough to touch anyone of any consequence in this story and more than enough to rock our confidence in these institutions intended to keep us financially safe.


  The cause that I find least convincing, however, is irrationality. Some argue that it’s just craziness that explains the crisis. That somehow, and inexplicably, everyone just became insanely greedy—irrationally borrowing more than they could repay, irrationally lending more than was prudent, irrationally ignoring the warnings of impending doom—and now that this fever has passed, we can look forward to another fifty years of financial stability. Like the measles or small pox, if you survive it, you don’t get it again.


  This is a criminally incomplete understanding of the disaster that we’ve just suffered. And while it would take a whole book to make that case convincingly, in the few pages that follow, I sketch one part of the argument with enough detail to make it relevant to the argument of this book.


  For the core driver in this story was not craziness. It was rationality. The behavior we saw—from borrowers to lenders to Wall Street to government officials—was perfectly rational, for each of them considered separately. It was irrational only for the system as a whole. We need to understand the source of that irrationality—not an individual, but a systemic irrationality—to ask whether the policy judgments that produced it could even possibly have made sense.


  That source is tied directly to regulation.[1] In my view, the single most important graph capturing the story of American finance was created by Harvard Business School professor David Moss (Figure 6).[2]
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  Moss explains the picture like this:


  
    Financial panics and crises are nothing new. For most of the nation’s history, they represented a regular and often debilitating feature of American life. Until the Great Depression, major crises struck about every 15 to 20 years—in 1792, 1797, 1819, 1837, 1857, 1873, 1893, 1907 and 1929-33.


    But then the crises stopped. In fact, the United States did not suffer another major banking crisis for just about 40 years—by far the longest such stretch in the nation’s history. Although there were many reasons for this, it is difficult to ignore the federal government’s active role in managing financial risk. This role began to take shape in 1933 with the passage of the Glass-Steagall Act The simple truth is that New Deal financial regulations worked. In fact, [they] worked remarkably well.[3]

  


  If you want to understand where the craziness began, we should begin where the “New Deal financial regulations” begin to end. This is the delta in the environment. Or it is at least the one self-conscious change that should be the first target of suspicion.


  



  The most efficient entry into this argument is a quote from Judge Richard Posner. Judge Posner sits on the U.S. Court of Appeals for the Seventh Circuit in Chicago. He is among the most prolific legal academics and the most prolific judges in the history of the nation. He is certainly among the most influential. His book Economic Analysis of Law (1973) founded the law and economics movement. Since then he has written fifty more books, hundreds of articles, and thousands of judicial opinions. He was appointed to the federal bench by Ronald Reagan thirty years ago. Whatever we can say, we can be certain, Posner is no socialist.


  Among Posner’s fifty-some books are two that deal specifically with the financial crisis.[4] And at the core of Posner’s argument is an insistence that we understand the rationality behind this insanity. As he writes, criticizing a government report on the crisis:


  
    The emphasis the report places on the folly of private-sector actors ignores the possibility that most of them were behaving rationally given the environment of dangerously low interest rates, complacency about asset-price inflation (the bubbles that the regulators and, with the occasional honorable exception, the economics profession ignored), and light and lax regulation.[5]

  


  This is the idea that I want to pursue here: that the gambling that Wall Street engaged in made sense to them given (1) “the environment of dangerously low interest rates,” (2) “complacency about asset-price inflation,” and (3) “light and lax regulation.” My focus will be on (3) “light and lax regulation” and (2) “complacency about asset-price inflation.” For our purposes, let us stipulate that (1) is also correct.


  For, of all of the clues to this mystery, the one that should be most obvious is again the one that Moss’s graph describes best: the economy that drove itself off the cliff was a financial system operating under different rules from the stable and prosperous financial system of the forty years before. Until the early 1990s the key financial assets of our economy were subject to the basic regulatory regime given to us by the New Deal. But beginning in the 1980s, critical financial assets of our economy were exempted from that basic regulatory framework.


  The rules of that regime are impossible to describe in detail, but simple to summarize. The most important financial assets were subject to a rule that required they be traded publicly, transparently, and subject to antifraud requirements.[6] These rules achieved a number of objectives. First, they subjected traders to strong incentives to avoid fraud. Second, they kept key financial institutions from taking on too much risk. And third, they subjected the trades of critical financial assets to an important requirement of publicity—each time a financial asset was bought or sold, the market got something in return: information about the perceived value of the traded asset. That information helped the markets function more efficiently. Robust trading data produced robust prices; robust pricing ensured asset liquidity, at least during relatively normal times, which were many during the New Deal regulatory regime.


  Beginning in the 1980s, however, and for our purposes, especially the 1990s, this regime changed. It didn’t change for the assets that had been regulated by the New Deal rules: stocks and bonds. It changed instead for a new class of financial instruments, derivatives, a tiny portion of the market at first, but one that quickly, like the Blob, exploded onto the market, and consumed much of its value.


  “Derivatives” are assets whose value is derived from something else, where “something” could mean literally anything. I could have a derivative that pays me if the price of gold falls below $1,000. I could have a derivative that pays me if the temperature in Minot, North Dakota, rises above one hundred degrees Fahrenheit. A derivative is just a bet entered into by two or more parties. The terms of the bet are limited only by the imagination of the parties.


  By calling this a “bet,” however, and by invoking remote American villages, I don’t mean to question the economic wisdom behind derivatives. To the contrary: Derivatives serve a valuable purpose. As with any contract, their aim is to shift risk within a market to someone better able to carry it. That’s a good thing, for the market, and the economy generally. That we’ve just seen an economy detonated by derivatives gone wild shouldn’t lead us to ban (as if we could) these financial innovations. It should, however, lead us to be more careful about them.


  At the birth of this innovation, however, no one was thinking much about being careful. Nor thinking clearly. Too many made an error of aggregation: even if derivatives enabled individuals to diversify risk, they couldn’t reduce the risk for the system as a whole.[7] That didn’t matter much at first, since the market for derivatives was initially tiny. A collapse in a tiny market doesn’t do much systemic harm.


  Technology soon changed all this, making it possible for the market in derivatives to explode. With the digital revolution distributing computing power to the masses, masses of financial analysts on Wall Street were able to use this computing power to concoct ever-more-complicated financial “innovations.” With each of these concoctions, a new and fiercely competitive market would race to catch up. For a brief time, the innovator had an edge (and huge profit margin). But very quickly, others copied and improved on his invention, driving down profits, and driving innovators to find new derivative markets. (Here was a market with no real intellectual property protection, yet an insanely strong drive to innovate.) There were hundreds of financial instruments de jure, until the industry fixed upon a particularly rich and ultimately disastrous vein (home mortgages) and developed a whole series of assets backed by real estate mortgages.[8]


  As this market in derivatives was growing, however, there was a constant question about whether and how derivatives would be regulated. With that question came a fight. One side of that battle thought that derivatives should be treated no differently from any other asset. The other side saw this as a chance to launch a project to deregulate financial assets generally.


  The war for deregulation was waged by a (somewhat crude) libertarian, Mark C. Brickell. Though the nation had just suffered a derivatives-based financial crisis, [9] Brickell, a lobbyist for the derivatives industry, pushed the idea that the best response to the crisis was general policy to dismantle the New Deal regulations—not just with derivatives, but with every financial instrument within the economy.


  Most thought Brickell’s idea insane, and his campaign, hopeless. Nations reregulate financial services after a collapse; they don’t deregulate. Nonetheless, Brickell pushed, and got his first true victory in January f993, when “departing [Commodity Futures Trading Commission] chair Wendy Gramm delivered her ‘farewell gift’ to the derivatives industry, signing an order exempting most over-the-counter derivatives from federal regulation. (A few months later, she would receive her own farewell gift, being named a director of Enron, which was an active trader of natural gas and electricity derivatives.)” [10]


  Victory at the CFTC, however, was just the first step. There were a handful of important pieces of legislation working their ways through Congress that would have heavily regulated derivatives. Brickell, as Gillian Tett describes it, “was relentless, and as the weeks passed, against expectations, his campaign turned the tide.” [11] For Brickell got a completely unexpected gift in his campaign to deregulate derivatives: a new president, neither crude, nor libertarian, but a key ally nonetheless, Bill Clinton.


  Clinton had campaigned with a strong strain of populist rhetoric. Wall Street was fearful that populism would translate into substantial regulation. Once in office, however, Clinton was eager to convince Wall Street that despite the rhetoric, he was no anti-Wall Street populist. His administration worked quickly to signal that he could love Wall Street as completely as the Republicans did. Almost seamlessly, as historian Kevin Phillips writes, “well-connected Democratic financiers stepped easily into the alligator loafers of departing Republicans.” [12] By the end of 1994, and with tacit support by the administration, Brickell’s campaign had killed all four of the anti-derivatives bills in Congress.[13] And the campaign was not just legislative: the core agency charged with overseeing this industry, the SEC, was told by members of Congress to lay off. (When SEC chairman Arthur Levitt tried to introduce tougher conflict-of-interest rules for the accounting industry, Senator Phil Gramm, Senate Banking chair, “threatened to cut the SEC’s budget.”) [14] Finally, in 1999, President Clinton gave the industry its most important gift: he signed the law that abolished the Glass-Steagall Act, [15] thereby confirming the deregulation already effected by bank regulators. ” [Regulators essentially left the abuses of the 1990s to what Justice Cardozo had called the ‘morals of the marketplace.’” [16] “Self-policing,” as Tett put it, when describing an antiderivatives bill in 1994, had “won the day.” [17]


  This was not the only victory for the deregulation movement. Perhaps as important was the fact that the core instrument facilitating the derivatives market—asset-backed securities, where the asset was a mortgage—was exempted from any SEC oversight at all. In 1992 the SEC determined that these assets were not the sort that the Investment Company Act of 1940 had intended the SEC to regulate. By a rule, the SEC therefore exempted them.[18] But while these assets may not have fit into the regulatory structures of the Investment Company Act, it certainly made no sense to exempt them from any of the traditional forms of financial oversight, by any agency at all. Yet the then- (and now-?) dominant Zeitgeist was not about to entertain a new regulatory structure to fill the gap created by the SEC, and mortgage companies were certain to block any effort by any agency to fill that gap. The assets were therefore left untouched.


  These are not stories of public officials being bribed. Indeed, the most complicating and difficult fact of this whole transformation is how firmly, and independently, many of the key figures believed in deregulation as an ideal. Some were motivated mainly, or partly, by money. Some were motivated by a well-justified frustration with the incredible incompetence of existing regulators and regulations. But many were motivated by principles, even if, as I believe, those principles were incomplete and unrealistic. You can call the principled man wrong, or even negligent. It is hard to call him evil.


  We can see this moral complexity in perhaps the most famous of the firelights that produced this extreme policy of deregulation.


  By the middle of the Clinton administration, the volume in derivatives had grown to $13 trillion. (Compare: the total GDP of the United States in 1998 was $8.7 trillion.) Some at the SEC wondered whether the SEC should exercise jurisdiction over derivatives. To the surprise of almost everyone, however, it was a weaker regulatory agency, the Commodity Futures Trading Commission (CFTC), that initially took the lead.


  The CFTC reasoned that derivatives functioned much like “futures contracts,” and futures contracts were already regulated by the CFTC. So the agency, then headed by Brooksley Born, floated the idea, in a draft release, that it should regulate derivatives, and it circulated that release to other relevant federal agencies. The document reasserted the presumptive jurisdiction of the CFTC over the market, and “float [ed] the idea of increased supervision.” [19]


  The reaction to Born’s draft release was quick and harsh. As Roger Lowenstein, a financial journalist who wrote for the Wall Street Journal for more than a decade, describes it:


  
    Every banker in Washington complained about the upstart CFTC. Following Wall Street’s urging, Treasury secretary Rubin, a former cochairman of Goldman Sachs, was extremely hostile. A posse of regulators scheduled a meeting for late April, for the purpose of persuading Born to bury the release. Before the meeting, Larry Summers, Rubin’s top deputy at the Treasury Department, called Born and berated her. Summers huffed, “There are thirteen bankers in my office. They say if this is published we’ll have the worst financial crisis since World War II.” [20]

  


  By the April meeting, tempers had not cooled. Lowenstein:


  
    [Alan] Greenspan got in Born’s face, blowing and blustering until he reddened. Rubin, always more politic, spoke with controlled fury, as if Born’s proposal were unsuited to his society. He repeated that the CFTC was out of its jurisdiction and asked if Born (who had been elected president of the Stanford Law Review in 1963, when most of the women in law firms were still pouring coffee) would like an education in the applicable law from Treasury’s general counsel.[21]

  


  Born persisted. She published the draft in May 1999, calling for more study. Greenspan, Rubin, and Summers reacted immediately, announcing that they would seek legislation to stop Born and her CFTC. Shortly thereafter, Born resigned. In November a government working group produced a report about derivative regulation and the CFTC. That report found that “to promote innovation, competition, efficiency, and transparency in OTC derivatives markets, to reduce systemic risk, and to allow the United States to maintain leadership in these rapidly developing markets,” derivatives should be exempted from all federal regulation.[22] The following year, Congress overwhelmingly passed the Commodity Futures Modernization Act, which expressly forbade the CFTC from regulating derivatives, and expressly exempted derivatives from any other state law. Not surprisingly, as Gillian Tett describes, “the derivatives sector was jubilant.” [23] But as the Financial Crisis Inquiry Commission concluded, the legislation “was a key turning point in the march toward the financial crisis.” [24]


  It’s not clear that anyone had a clue about how big this market would be when the government first chose to ignore it. Professor Frank Partnoy has tried to characterize the scale of the regulatory change in a way that even lawyers can understand. As he explained to me, whereas in 1980, close to 100 percent of the financial instruments traded in the market were subject to the New Deal exchange-based regulatory regime, by 2008, 90 percent of the financial instruments traded in the market were exempted from it. If, as David Moss put it, “the simple truth [was] that New Deal financial regulations worked,” they were not going to work for almost 90 percent of the assets traded in our financial markets. We had flipped from a presumptively public market of exchange to a market where only insiders knew anything real about how the market worked, or what the assets were worth. That was great for the insiders, giving them enormous power to leverage into extraordinary profits.[25] It was awful for the rest of us.


  The decision to allow this economy of derivatives to run in secret was extraordinarily silly. For not only would secrecy weaken the efficiency of the market as a whole (since the public signal of price helps discipline a market), [26] but it would also lead to a kind of regulatory arbitrage: because regulation is costly, deals that were subject to the New Deal regulations would be recast into a form that could evade those regulations. Indeed, that’s what happened: financial instruments that were “economically equivalent to many other financial instruments” [27] were substituted for those “other financial instruments,” because unlike those “others,” they were unregulated. As the Financial Crisis Inquiry Commission concluded, “[Given] these circumstances, regulatory arbitrage worked as it always does: the markets shifted to the lowest-cost, least-regulated havens.” [28]


  Evading regulation has its own value. This led Nobel Prize-winning economist Merton Miller to the “insight” that “companies would do swaps not necessarily because swaps allocated risk more efficiently, but rather because they were unregulated. They could do swaps in the dark, without the powerful sunlight that securities regulation shined on other financial instruments.” [29] Thus “much of the $600-plus trillion derivatives market exists,” finance professor Frank Partnoy calculates, “because private parties [were] doing deals to avoid the law.” [30]


  A speed limit that applies to black cars only will not only incentivize the sale of colorful vehicles, it will also be a boon to the paint departments of auto body shops everywhere. That’s the story of Wall Street in the 2000s: While some portion of the market for derivatives was no doubt driven by a genuine need for the particular flexibility of a derivative, a huge proportion was simply black cars being painted red. The winners in this new market were the drivers of these freshly painted cars, and the firms that had done the paint jobs (aka Wall Street). The losers were—surprise, surprise—the rest of us.


  



  To say that the financial sector escaped the government’s regulation, however, is not to say that the sector escaped regulation. As Alan Greenspan put it: “It is critically important to recognize that no market is ever truly unregulated. The self-interest of market participants generates private market regulation.” [31]


  Even if the banks didn’t have to worry about rules emanating from the CFTC, SEC, or Federal Reserve, they still had to worry about the constraints imposed upon them by the competitive market. The biggest firms on Wall Street were publicly traded. Rivals thus set the baseline for the profit each firm was expected to produce. As firms started down the path of risky behavior, the competitive market within which they operated pushed them even further. A conservative and sensible strategy is punished in such a market because, by definition, it doesn’t produce the same return as a risky strategy. A risky strategy earns the market’s reward.


  These new instruments thus gave Wall Street firms a new opportunity to compete like hell against one another. But as they competed, they assumed risks that, while sensible for them alone, were not sensible for the economy as a whole. That’s because, as Posner puts it, banks “do not have regard for consequences for the economy as a whole… [T]hat is not the business of business. That is the business of government.” [32]


  It is this gap between the interests of the banks alone and the interests of the “economy as a whole” that explains the need for regulation. “Banks,” Posner writes, “can be made safe by regulation, but that is not their natural state, and so if regulation is removed they may careen out of control.” [33] Thus, commenting upon Alan Greenspan’s confession that he had expected the self-interest of Wall Street firms to be enough to induce them to behave properly, Posner writes:


  
    That was a whopper of a mistake for an economist to make. It was as if the head of the Environmental Protection Agency, criticized for not enforcing federal antipollution laws, had said he thought the self-interest of the polluters implied that they are best capable of protecting their shareholders and their equity. They are indeed the best capable of doing that. The reason for laws regulating pollution is that pollution is an external cost of production, which is to say a cost not borne by the polluting company or its shareholders, and in making business decisions profit maximizers don’t consider costs they don’t bear. Banks consider the potential costs of bankruptcy to themselves in deciding how much risk to take but do not consider the potential costs to society as a whole.[34]

  


  The banks were thus freed of the burden of federal regulation, yet driven by the discipline of market regulation to assume far more risk than was good for the economy. As Posner concludes:


  
    Am I saying that deregulation made bankers and through them borrowers take risks that were excessive from an overall social standpoint? Yes, once we recognize that competition will force banks to take risks (in order to increase return) that the economic and regulatory environment permits them to take, provided the risks are legal and profit-maximizing, whatever their consequences for the economy as a whole.[35]

  


  This was also the conclusion of the Financial Crisis Inquiry Commission: “Unchecked, competition…can place the entire financial system at risk.” [36] And indeed, as the commission concluded, in this case it did:


  
    More than 30 years of deregulation and reliance on self-regulation by financial institutions championed by former Federal Reserve chairman Alan Greenspan and others, supported by successive administrations and Congresses, and actively pushed by the powerful financial industry at every turn, had stripped away key safeguards, which could have helped avoid catastrophe.[37]

  


  From the perspective of the economy as a whole, the banks thus took on more risk than was sensible. For the large banks, the risk was quite sensible—for them, at least when you count an implicit promise by the government to bail the banks out if the economy went south. Indeed, as Raghuram Rajan puts it, “What is particularly alarming is that the risk taking may well have been in the best ex ante interests of their shareholders.” [38]


  It was clear to most that the economy as a whole had this promise from the Federal Reserve. This was the “Greenspan put,” which referred to the policy by the Federal Reserve to intervene to counteract a collapse in the market. A “one-sided intervention policy on the part of the Federal Reserve,” as Marcus Miller and his colleagues put it, led “investors into the erroneous belief that they [were] insured against downside risk.” [39] This is insurance, and as with all insurance, it could well have encouraged additional risky behavior.


  Some believed the promise was even more specific than that. Why would sophisticated debt holders take such extreme risk? “The obvious explanation,” Raghuram Rajan writes, “is that [they] did not think they would need to bear losses because the government would step in.” [40] Simon Johnson and James Kwak point to at least one case in which the financial executives of one major bank calibrated the risk they would take based upon the government’s decision to expand the bailout capacity of the Federal Reserve.[41] They and others have pointed to the discount the market gave big banks for their cost of capital as evidence that the market believed those banks “too big to fail”: “Large banks were able to borrow money at rates 0.78 percentage points more cheaply than smaller banks, up from an average of 0.29 percentage points from 2000 through 2007.” [42]


  Harvey Miller, the bankruptcy counsel for Lehman Brothers, was even more explicit than this: As he told the Financial Crisis Inquiry Commission, hedge funds “expected the Fed to save Lehman, based on the Fed’s involvement in [previous crises]. That’s what history had proved to them.” [43] Again, Rajan: “[T]he problem created by the anticipation of government intervention is that the bankers, caught up in the herd’s competitive frenzy to cash in on the seemingly lucrative opportunity, are not slowed by more dispassionate market forces.” [44]


  The executives knew this. The pressures of the competitive market, however, made it impossible for them to do differently. As one CEO put it, “When the music stops, in terms of liquidity, things will be complicated. But as long as the music is playing, you’ve got to get up and dance. We’re still dancing.” [45]


  Either of these accounts would explain the second condition that Posner described earlier: “complacency about asset-price inflation.” It’s easy to be complacent when you believe the government has your back—and especially when the market confirms that belief by giving you a break on the interest rate it charges.


  In this sense, the story here is thus the story of both too little regulation and too much regulation.


  Too little, since by relaxing the regulatory constraints, the government left the banks vulnerable to the constraints of competition. Those constraints forced the banks to take on more risk than was socially sensible, even if privately rational. In the terms of chapter 5, it forced the banks to ignore the externality of the risk their gambles would produce for the economy as a whole.


  Too much, since the implicit guarantee of a bailout encouraged the banks to be “complacent about asset-price inflation.” As Rajan writes, “the institutions that took the most risk were those that were thought to be too systemic to be allowed by the government to fail.” [46] The implicit promise to socialize the risk, as Paul Krugman put it, [47] while allowing the banks to privatize the benefits was the consequence of an intervention by the government—certainly among the silliest in the history of finance, but an intervention nonetheless.[48]


  The combination was deadly—for us, at least, if not for the banks. For, after the collapse, of course, the government did effectively bail out all but one investment bank, Lehman Brothers. The surviving banks, however, are ever larger and more profitable than they were before. Indeed, as Jamie Dimon, chairman and CEO of JPMorgan Chase, boasted about 2009, “This might have been our finest year ever.” [49]


  



  It is for these reasons that I believe the decision by our government to deregulate derivatives was foolish. When combined with the implicit and explicit promise to bail out failure, it encouraged a radical increase in risk that ultimately blew up the economy.


  So what explains this foolish decision? What explains the power of these deregulatory ideas? Even Alfred Kahn, the architect of the very first deregulatory initiative during the administration of President Carter, could only shake his head decades later at the race to financial deregulation. Banks, he insisted, “were a different kind of animal They were animals that had a direct effect on the macroeconomy. That is very different from the regulation of industries that provided goods and services I never supported any type of deregulation of banking.” [50] So why did everyone else, including supposedly progressive Democrats?


  There is no simple answer. As I’ve argued, the ideology of deregulation flowed for many as a matter of principle. Alan Greenspan, for example, truly believed that markets would take care of themselves, that even regulations against fraud were unnecessary. Greenspan was wrong. He admitted as much. But he was not being guided by an improper dependence upon money. These were the beliefs of a true believer at work. They were not the beliefs of a hired gun.


  And not just Greenspan: there were plenty in the army of financial deregulators who were true believers, not just mercenaries. It may well be, as John Kenneth Galbraith puts it, that “out of the pecuniary and political pressures and fashions of the time, economics and larger economic and political systems cultivate their own version of truth.” [51] But these “versions” are still experienced as “versions of the truth,” not outright fraud. “No conspiracy was necessary,” as Simon Johnson and James Kwak put it in their 2010 book, 13 Bankers: “By 1998, it was part of the worldview of the Washington elite that what was good for Wall Street was good for America.” [52] As Raghuram Rajan writes, “Cognitive capture is a better description of this phenomenon than crony capitalism.” [53]


  Still, pure ideas are not the whole story. Not by a long shot. The campaign to deregulate the financial services sector was a campaign, even if it was also an ideology. When it began, none could have thought it would succeed. But soon after it began, as I describe in chapter 9, both Democrats and Republicans alike became starved for campaign funds. And as that starvation grew, both parties, but the Democrats in particular, found it made both dollars and sense to believe as the ideologues of deregulation told them to believe. It paid to believe. And that made believing easy. As the Financial Crisis Inquiry Commission put it:


  
    As [this] report will show, the financial industry itself played a key role in weakening regulatory constraints on institutions, markets, and products. It did not surprise the Commission that an industry of such wealth and power would exert pressure on policy makers and regulators. From 1999 to 2008, the financial sector expended $2.7 billion in reported federal lobbying expenses; individuals and political action committees in the sector made more than $1 billion in campaign contributions. What troubled us was the extent to which the nation was deprived of the necessary strength and independence of the oversight necessary to safeguard financial stability.” [54]

  


  We could map this change simply by tracking the rise of certain members of the Democratic Party. New York senator Charles Schumer is an obvious example. “Over the five election cycles from 1989-90 to 1997-98, Schumer raised $2.5 million in contributions from securities and investment firms—more than triple the haul of the runner-up in the House.” [55] Schumer’s “success,” as Jacob Hacker and Paul Pierson describe in their 2010 book, Winner-Take-All Politics, “was part of a major development in the evolution of the Democratic Party’s finance: a big push to gain support on Wall Street.” [56]


  The money began to flow, and not just to the Democrats. As Johnson and Kwak describe, “from 1998 to 2008, the financial sector spent $1.7 billion on campaign contributions and $3-4 billion on lobbying expenses; the securities industry alone spent $500 million on campaign contributions and $600 million on lobbying.” That’s a faster growth in spending than with any other industry. Comparing the campaign contributions of the one hundred biggest contributing firms since 1989, we find contributions from firms in the financial sector total more “than the contributions of energy, health care, defense and telecoms combined.” [57]


  As that money flowed, the appetite for the insane policies of deregulation grew. And in line with the analysis of the previous chapters, the question we need to ask is whether we believe the campaign money had anything to do with this insanity. No doubt the ideology was widespread. But without the money, would it have prevailed?


  No one can know the answer to that question for sure. But there are some important clues. Take the case of Congressman Jim Leach, from Iowa, who was the leading Republican on the House Banking Committee in 1994. Leach was convinced that the derivatives market produced systemic risk to the economy. After the savings-and-loan crisis of the early 1990s, he issued a report that called for strong regulations of derivatives. That report was criticized by many in the industry. As one industry representative told the Washington Post, “I have a tough time conceiving of any event that would make derivatives the culprit of something that really crashed the system.” [58] (Presumably, this is an easier thing for this industry representative to “conceive” of today.) Most people simply ignored Leach’s report.


  The interesting question isn’t why the world ignored Jim Leach. It is instead why, as Frank Partnoy asks, “Leach [was] so different from his colleagues, who were uninterested in derivatives regulations? Why was Leach alone in publicly warning that derivatives markets were out of control and might cause a system-wide collapse?” Partnoy answers his own question: “The only discernible difference between Leach and other members of Congress was that Leach did not receive financial support from Wall Street…. Because he refused to accept contributions from political action committees, Leach could speak with an independent mind.” [59]


  No doubt we had enough ideological minds guiding government policy as it affected Wall Street. But did we have enough independent minds in government? And had we had more, would the government have made the same mistakes it made?


  Or, in the terms of this section of the book, does the presence of the largest amount of campaign cash of any single industry affect your ability to believe this policy was guided by good sense rather than the need for campaign dollars?


  Where Were the Regulators?



  At the end of her fantastic book Fool’s Gold (2010), Gillian Tett quotes JPMorgan Chase’s Jamie Dimon at a Davos event: “God knows, some really stupid things were done by American banks and American investment bankers…. Some stupid things were done…but it wasn’t just the bankers. Where were the regulators in all this?” [60]


  Later she quotes some of the original derivatives geniuses from JPMorgan reflecting to each other on the consequences of their “innovations”: ” ‘It wasn’t our job to stop other banks being so stupid!’ another shot back. What about the regulators? Where were they?’” [61]


  When I read those passages, however, my first thought was, “Wow. This is chutzpah.”


  “Where were the regulators?” Are you kidding, Jamie Dimon?


  This is the son who has murdered his parents begging for mercy from the judge on account of his being an orphan. “Where were the regulators?” You got the regulators sent home!


  The real story of the Great Recession is simply this: Stupid government regulation allowed the financial services industry to run the economy off the rails. But it was the financial services industry that drove our government to this stupid government regulation. They benefited enormously from this policy. And as carefully as I have tried to frame these puzzles in a way that might allow both sides some space, this case brings even me to the brink. Strain as I may, I find it impossible to believe that our government would have been this stupid had congressmen from both sides of the aisle not been so desperate for the more than $1 billion in campaign contributions given by individuals and groups affiliated with these firms, and the $2.7 billion spent by them lobbying.[62]


  But let me try one last time:


  Forget the question of whether the endless campaign funding bought this particularly silly regulatory result.


  Ask instead: Does the fact that more than $1 billion was given affect your ability to believe that this insanely important if endlessly complicated area of regulatory policy was regulated sensibly? Does it affect your confidence or trust in the system? Or can you honestly say that the regulatory mistakes of the past three decades were unrelated to this, the largest single sector of campaign and lobbying contributions in our government? Raghuram Rajan writes, “The public has lost faith in a system where the rules of the game seem tilted in favor of a few.” [63] Are you in that public? Does this pattern of contributions help put you there?


  
    CHAPTER 8



    What the “Tells” Tell Us


    When my colleagues and I tested whether apparent conflicts in the interests of professionals affected trust in the work of those doctors, researchers, and politicians, we didn’t say that the apparent conflict was actually a conflict. We didn’t tell the subjects that it actually affected the results, or that it was even reasonable to believe that it affected the results. People assumed it, and their confidence collapsed because of what they assumed.


    When I described the conflict in research about the safety of BPA and cell phones, and linked that conflict to the source of funding, I didn’t tell you that we had any good reason to believe this correlation proved anything. You assumed it, at least enough to weaken whatever confidence you had about whether those two products were safe.


    In both cases, I needed only to point to the money—money in (what was perceived to be) the wrong place—for confidence to weaken. Not “money,” but “money in the wrong place.” Describe the architecture of incentives, and people will infer the causation. With no good reason, perhaps. But with a reliable regularity that cannot be denied, and certainly should not be ignored.


    This same dynamic is true with each example of government policy that I have just described. Each is framed in a similar way: Given a fairly obvious public policy bias, actual policy was bent differently. Against free markets. Against efficient markets. Against effective education. Against safe financial markets. Why the policy was so bent, I didn’t say. But after I round the story off in each case with an account of lobbying and campaign cash, you have a view about why. Or, at a minimum, you are less confident that the why has much to do with what makes good public policy sense.


    These four examples are not small issues. Together, they have an effect. They confirm the view already held by the vast majority of Americans. In a poll commissioned for this book, 75 percent of Americans believe “campaign contributions buy results in Congress.” Three to one, with Republicans (71 percent) just as convinced of this as Democrats (81 percent).[1] Puzzles plus money produce the view that the money explains the puzzles.


    In a line: We don’t trust our government. And until we create the conditions under which trust is possible—when, in other words, the presence of money in the wrong places doesn’t inevitably make us doubt—this skepticism will remain. We can’t help it. It will follow psychologically even if it doesn’t follow logically.


    But is the problem more than a problem of perception? Granted, the public reads the money as corruption. Is it corruption? Does it actually bend any results? If it doesn’t, then maybe the problem is the perceiver and not what is perceived. Maybe the solution is a better understanding of the mechanisms of government, and why they ought to be trusted, rather than a radical change in how government gets funded. Maybe we, the people, are just confused?

  


  CHAPTER 9


  Why So Damn Much Money


  Midway through his extraordinary book So Damn Much Money (2009), Robert Kaiser, associate editor and senior correspondent at the Washington Post, reports a conversation with Joe Rothstein, campaign manager for former Alaska senator Mike Gravel. As Rothstein tells Kaiser:


  
    Money has been a part of American politics forever, on occasion—in the Gilded Age or the Harding administration, for example—much more blatantly than recently. But…: “the scale of it has just gotten way out of hand.” The money may have come in brown paper bags in earlier eras, but the politicians needed, and took, much less of it than they take through more formal channels today.[1]

  


  If we’re going to understand the corruption that is our government, we need first to understand this change. What explains the explosion in campaign cash? What are its consequences? No doubt, things cost more today than they did in 1970. But the rise in campaign spending wildly outpaces the rate of inflation.[2] Between 1974 and 2008 “the average amount it took to run for reelection to the House went from $56,000 to more than $1.3 million.” [3] In 1974 the total spent by all candidates for Congress (both House and Senate) was $77 million. By 1982 that number was $343 million—a 450 percent increase in eight years.[4] By 2010 it was $1.8 billion—a 525 percent increase again.[5]


  Why? And how did this rise affect how Congress does its work?


  To answer these questions, we need to review a bit of recent history. There have been real changes in the competitiveness of American democracy that help account for the increase in the demand for campaign cash. This increase in demand in turn inspired a change in how campaign cash gets supplied. And that change in supply, I will argue, has radically altered how our democracy functions.


  



  Demand for Campaign Cash



  If the political history of the twentieth century can be divided into three periods—a period before FDR, the period of FDR to Reagan, and the period of Reagan to Bush II—our picture of Congress, as taught to us in universities and as studied most extensively by scholars and political scientists, is the Congress of the middle period, FDR to Reagan. The Congress that gave us the New Deal. The Congress that enacted the Civil Rights Act. The Congress that would have impeached President Nixon.


  This was a Democratic Congress. In the sixty-plus years between 1933 and 1995, Democrats controlled the House of Representatives in all but four years. It controlled the Senate in all but ten. If anything happened during this period, it was because the Democrats supported it. When things didn’t happen, it was because they didn’t support it strongly enough.


  For most of this period, no sane Republican could imagine taking permanent control of both houses of Congress. Like runners before Roger Bannister cracked the four-minute mile, most Republicans, and most Democrats, simply believed that such an accomplishment was politically impossible. The parties had a certain character. The nation had a certain character, too. Those two characters were going to produce a political world in which Democrats controlled and Republicans cooperated. That was the “nature” of politics in America.


  In the late 1960s, nature changed. The seeds to that change were sown by a Democratic president, elected with the second-largest contested Electoral College vote in American history: Lyndon Baines Johnson.


  Johnson is likely the twentieth century’s most important politician. Pulling himself up from almost nothing, by means none would be proud to confess, Johnson became a key leader of the Democrats in Congress. He knew better than most how to play the game of compromise that moves bills through Congress, and that moved him to the very top of the United States Senate.


  When an assassin’s bullet thrust him into the presidency, however, Johnson changed his game. In his first speech to Congress, he placed civil rights at the core of his new administration, and hence at the core of the values of the Democratic Party. The decision to do this was profoundly controversial. In a six-hour meeting before the speech, Johnson was advised strongly against making civil rights so central to his administration. As described by Randall Woods, Johnson was told, “Passage [of the Civil Rights Act]…looked pretty hopeless; the issue was as divisive as any…; it would be suicide to wage and lose such a battle.” The safe bet was against the fight. Johnson replied, “Well, what the hell is the presidency for? ” [6] These were not the words of a triangulator from the U.S. Senate, but of a man who had grown tired of that game, and wanted to try something new.


  When he decided to make civil rights central to his party’s platform, Johnson knew that he was forever changing the political dominance of the Democrats. His decision to pass the most important civil rights legislation in history was a guarantee that the Republicans would again become competitive. Yet his loyalty was more to truth, or justice, or his legacy—you pick—than to party politics. To that end, whichever it was, he was willing to sacrifice a Democratic majority of tomorrow in order to use the Democratic majority of today.[7]


  I don’t mean to suggest that racism made Reagan possible. To the contrary: it was a wide range of focused and powerful ideas, first born in the idealism of politicians such as Goldwater and public intellectuals such as William F. Buckley, that made the new Republican Party compelling. I remember well the power of those ideas. I was a rabid Reaganite, and the youngest elected member of a delegation at the 1980 Republican Convention.


  But there’s no doubt that this decision by Johnson strengthened the Republican Party by alienating a large number of not-yet-enlightened southern Democrats. That alienation encouraged a Republican return. And when Ronald Reagan rode a powerful set of ideals to power—none of them explicitly tied to race—he gave to all Republicans an idea that only dreamers in 1950 would have had: that their party could retake control of Congress. That it might once again become the majority party.


  It was 1994 when this dream was finally realized. With the energy and passion of Newt Gingrich, with the ideals of a “Contract with America,” and with a frustration about a young, triangulating Democratic president, the Republicans swept Congress. For the first time since 1954, the Republicans had control of both houses.


  The Gingrich election changed everything: By putting the control of Congress in play, it gave both Republicans and Democrats something to fight to the death about. Whereas a comfortable, even if not ideal (for the Republicans, at least) detente had reigned for the prior forty-something years, now each side could taste majority status—or, perhaps more important, minority status. Congress was up for grabs. And between 1995 and 2010, control of Congress changed hands as many times as it had in the forty-five years before.


  It was at this moment that the modern Congress—call it the “Fund-raising Congress”—was born. The Republicans came to power raising an unheard of amount of money to defeat the Democrats. Republicans in 1994 received $618.42 million (up from $534.64 million in 1992) in contrast to Democrats’ $488.68 million (down from $498.45 million in 1992).[8] In the four years between 1994 and 1998, Republican candidates and party committees raised over $1 billion.[9] Never before had a party come anywhere close.


  This fund-raising in turn changed what leadership in both parties would mean: if leaders had once been chosen on the basis of ideas, or seniority, or political ties, now, in both parties, leaders were chosen at least in part on their ability to raise campaign cash. Leading fund-raisers became the new leaders. Fund-raising became the new game.


  Campaigns now were not just about who won in any particular district; they were also about which party would control Congress. This control has its own value—especially if, as John Lott argues, the government is handing out more favors, or, in the words of economists, “more rents.” [10] Such rents drive demand for control. As corporate law scholars would describe it, they make the “control premium” all the more valuable.[11]


  At the same time that demand for winning was increasing, the core costs of campaigns were increasing as well. Part of the reason for this change was the rising cost of media. But a bigger part was an advance in campaign technology. The machine of politics was more complicated and more expensive. “Campaigns dependent on pollsters, consultants, and television commercials,” Kaiser notes, “were many times more expensive than campaigns in the prehistoric eras before these inventions took hold So congressmen and senators who used the new technologies…quite suddenly needed much more money than ever before to run for re-election.” [12]


  These two changes together—if not immediately, then certainly over a very short time—put the monkey on the back of every member of Congress. An activity, despised by most, that for most of the history of Congress was a simple road stop—fund-raising—now became the central activity of congressmen. Each member had to raise more, not just for his own seat but also for his own party. Yet because the most obvious solution to this increase in demand for campaign cash—collecting more from each contributor—was not legally possible, the only way to raise more money was to scurry to find more people to give.[13] Congress had tried to limit political expenditures in 1974.[14] The Supreme Court had struck down that limit, while upholding the limit on contributions. As Professor James Sample describes it, quoting Professors Pam Kar-lan and Sam Issacharoff, “The effect is much like giving a starving man unlimited trips to the buffet table but only a thimble-sized spoon with which to eat: chances are great that the constricted means to satisfy his appetite will create a singular obsession with consumption.” [15]


  “No rational regulatory system,” Issacharoff writes, “would seek to limit the manner by which money is supplied to political campaigns, then leave…spending uncapped.” [16] Yet ours did. And the result, as Josh Rosenkranz puts it, was a system that turned “decent, honest politicians [into] junkies.” [17]


  Junkies.


  And as junkies, they became ever more disciplined in the feeding of their addiction. That discipline, in turn, changed them, and the political world they inhabited.


  



  Supply of Campaign Cash: Substance



  As the demand for campaign cash rose, the political economy for its supply changed. The Fund-raising Congress became different from Congresses before. Its values and its ideals, at least as they related to raising campaign funds, were different.


  One part of this difference was substantive: the political message of both parties changed in a direction that enhanced the ability of each to raise campaign funds.


  First, the economic message of Democrats became much more pro-business.[18] Beginning almost immediately after the 1994 Republican sweep, leaders in the Democratic Party launched a massive campaign to convince corporate America that the Democrats could show them as much love as the Republicans traditionally had. As I described in chapter 7, President Clinton led the campaign, especially on Wall Street, as his administration worked feverishly to convince Wall Street funders that Democrats were as convinced of the need for deregulation as Republicans were. At least with respect to the economy, America didn’t have two major parties anymore. Instead, as Dan Clawson and his colleagues wrote: “The country…has just one: the money party.” [19] The Democrats’ “populist tradition,” Hacker and Pierson describe, “more and more appeared like a costume—something to be donned from time to time when campaigning—rather than a basis for governing.” [20]


  This change is familiar and extensively debated. So, too, is the question of its causation. Many “new Democrats” defend the pro-business shift on grounds of principle. Many more find this explanation a bit too convenient. But whether the initial shift was for the money or not, as the shift in fact did produce more money, the change was reinforced. Given the increasing dependency on cash, the cause was conveniently ignored.


  Second, and less frequently remarked, the noneconomic messages of both Democrats and Republicans became more extreme. Conservatives on the Right became (even to Reagan Republicans) unrecognizably right-wing. And many on the Left grabbed signature liberal issues to frame their whole movement. It may be true that the Right moved more than the Left did, [21] but both sides still moved.


  The reasons for this shift are many, and complicated. But without hazarding a strong claim about causation, it is important to recognize that for both the Right and the Left, a shift to the extremes made fund-raising easier. Direct marketers told campaigns that a strong and clear message to the party base is more likely to elicit a large financial response than a balanced, moderate message to the middle. Extremism, in other words, pays—literally. As one study summarized the research, “An incumbent’s ideological extremism improves his or her chances of raising a greater proportion of funds from individual donors in general and small individual contributors in particular. Extremism is not the only way to raise money, […but] to some legislators, extremism is an advantage.” [22]


  But, you wonder, doesn’t extremism hurt a candidate’s chances with swing voters?


  Of course it does. But that doesn’t matter if swing voters don’t matter—which they don’t in so-called “safe seats.” Safe seats are gerrymandered to produce no realistic possibility for one party to oust the other. Throughout this period, at least 85 percent of the districts in the House remained safe seats. In those districts at least, the fund-raisers had a comfortable cushion within which to message to the extremes. The demand for fund-raising plus the supply of safe seats meant American politics could afford to become more polarized, as a means (or at least a by-product) of making fund-raising easier.[23]


  To claim that American politics became more polarized, however, is not to say that America became more polarized. Politically active Americans don’t represent America. As Morris Fiorina and Samuel Abrams write, “The political class is a relatively small proportion of the American citizenry, but it is…the face that the media portray as an accurate image of the American public. It is not.” [24]


  Instead, the distribution of political attitudes for most Americans follows a classic bell curve. As Hacker and Pierson summarize the research, “the ideological polarization of the electorate as a whole—the degree of disagreement on left-right issues overall—is modest and has changed little over time,” [25] even though “the two parties are further apart ideologically than at any point since Reconstruction.” [26]


  Yet even though these activists are “not like most people,” power in the American government gets “transferred to [the] political activists.” [27] Not just because “only zealots vote,” [28] but increasingly because the zealots especially fund the campaigns that get people to vote. Fund-raising happens among the politically active and extreme, and that puts pressure on the extremists to become even more extreme. As Fiorina and Abrams put it, “the natural place to look for campaign money is in the ranks of the single-issue groups, and a natural strategy to motivate their members is to exaggerate the threats their enemies pose.” [29]


  In this odd and certainly unintended way, then, the demand for cash could also be changing the substance of American politics. Could be, because all I’ve described is correlation, not causation. But at a minimum the correlation should concern us: On some issues, the parties become more united—those issues that appeal to corporate America. On other issues, the parties become more divided—the more campaign funds an issue inspires, the more extremely it gets framed. In both cases, the change correlates with a strategy designed to maximize campaign cash, while weakening the connection between what Congress does (or at least campaigns on) and the potential needs of ordinary Americans. So long as there is a demand for endless campaign cash, one simple way to supply it is to sing the message that inspires the money—even if that message is far from the views of most.


  



  Supply of Campaign Cash: New Norms



  An increasing pressure to raise money correlates not only with changing party policies, but also with radically different congressional norms.


  Consider, for example, the case of Senator Max Baucus (D-Mont.; 1978- ), chairman of the Senate Committee on Finance, arguably the most powerful senator during the debate over the details of Obama’s heath care program. Between 2003 and 2008, Senator Baucus raised more than $5 million from the financial, insurance, and health care industries—precisely the industries whose regulation he oversees.[30] According to Public Citizen, between 1999 and 2005, “Baucus took in more interest group money than any other senator with the exception of Republican Bill Frist.” [31] Baucus is not embarrassed by this fact. Indeed, he should be proud of it. It is a measure of his status, and the power he yields. It is a way to demonstrate that power: they give to him because of it.


  Compare Baucus to another powerful committee chairman, Mississippi senator John Stennis (D-Miss.; 1947-1989). As Robert Kaiser describes, in 1982, Stennis was chairman of the Armed Services Committee. That committee oversaw the spending of hundreds of billions of defense dollars. But when Stennis was asked by a colleague to hold a fund-raiser at which defense contractors would be present, Stennis balked. Said Stennis: “Would that be proper? I hold life and death over those companies. I don’t think it would be proper for me to take money from them.” [32]


  The difference between Stennis and Baucus is not idiosyncratic. It reflects a change in norms. Stennis was no choirboy. But his hesitation reflected an understanding that I doubt a majority of Congress today would recognize. There were limits—even just thirty years ago—that seem as antiquated today as the wigs our Framers wore while drafting the Constitution. As Congressman Jim Bacchus (D-Fla.; 1991-1995) said of the practice of raising money from the very people you regulate, it “compromises the integrity of the institution.” [33] After that practice became the norm, Senator Chuck Hagel (R-Neb.; 1997-2009) commented: “There’s no shame anymore. We’ve blown past the ethical standards, we now play on the edge of the legal standards.” [34]


  Again, it is hard to say with integrity that one thing caused the other. We just don’t have the data to prove it. The most that we can say is that the new norms make fund-raising easier just at the moment when the demand for raising funds rises dramatically. That should concern us.


  



  Supply of Campaign Cash: New Suppliers



  The important story of the last thirty years, however, is not just about political parties whistling a new (and more financially attractive) tune. Nor is it about politicians getting more comfortable with leveraging power into campaign cash. The most important bit is the rise of a new army of campaign cash suppliers happy and eager to oblige policymakers with the wonder of their rainmaking techniques.


  Some of these suppliers are relatively benign. Campaigns have finance committees, with increasingly professional fund-raisers at the top. These fund-raisers deploy the best techniques to raise money. Those techniques may tilt the message of the campaign slightly. But at least these fund-raisers are the agents of the candidate. They have just one boss, and their interest is in advancing the interests of that boss.


  Some of these suppliers, however, are not so benign. For some are not agents of the candidate or the campaign. Instead, a critical and newly significant part of this army of campaign cash suppliers works not for the candidate, but for special-interest clients. Their salary is paid not by a campaign, but by a firm that sells their services directly to interests eager to persuade policymakers to bend policy in one way or another.


  Enter the modern American lobbyist.


  Lobbying, of course, is not new to the American republic. The moniker likely dates to President Grant, but the practice certainly predates him. Grant would sit with friends for hours in the lobby at the Willard Hotel “enjoying cigars and brandy.” [35] Influence peddlers, or “those lobbyists,” [36] as Grant called them, would approach him while he sat there. Grant’s sneer, however, suggests correctly that the relationship of these “peddlers” to democracy has always been uncertain, and for many, troubling. Georgia’s constitution explicitly banned the lobbying of state legislators in 1877.[37] The Supreme Court tried to staunch at least one brand of lobbying three years before, in Trist v. Child (1874), when it invalidated contingency contracts for lobbyists. As the Court wrote,


  
    If any of the great corporations of the country were to hire adventurers who make market of themselves in this way, to procure the passage of a general law with a view to the promotion of their private interests, the moral sense of every right-minded man would instinctively denounce the employer and employed as steeped in corruption, and the employment as infamous. If the instances were numerous, open and tolerated, they would be regarded as measuring the decay of the public morals and the degeneracy of the times.[38]

  


  “Degeneracy” notwithstanding, even without contingency contracts, the industry has thrived, especially as the reach of government has grown.


  For most of the history of lobbying, the techniques of lobbyists, and their relationship to Congress, were, in a word, grotesque. Well into the twentieth century, lobbyists wooed members with wine, women, and wages. Congressmen were lavishly entertained. They frequented “cat houses” paid for by lobbyists.[39] They kept safes in their offices to hold the bags of cash that lobbyists would give them.[40] And late into the twentieth century, they were taken on elaborate junkets as a way to “persuade” members of the wisdom in the lobbyists’ clients’ positions.[41] If the aim of the lobbyist, as Kenneth Crawford colorfully described it in 1939, was to “burn [the] bridges between the voter and what he voted for,” [42] for most of its history, there were no obvious limits on the means to that burning.


  Including flat-out bribes (which were not even illegal in Congress until 1853) 43 Throughout the nineteenth century, and well into the twentieth, lobbyists paid “consulting fees” to members of Congress—directly.[44] In the early nineteenth century, Congressman Daniel Webster wrote to the Bank of the United States—while a member of Congress voting on the very existence of the Bank of the United States—“If it be wished that my relation to the Bank be continued, it may be well to send me the usual retainers.” [45] That example was not unique. Members of Congress would expressly solicit personal payments from those they regulated.[46] Crawford quotes a letter from Pennsylvania Republican George Washington Edmonds to the official of a shipyard dependent upon government contracts: “As you undoubtedly know, a Congressman must derive some of his income from other sources than being a member of the House, and in this connection I would like to bring to your attention the fact that my secretary and myself have a company in Philadelphia. Please put us on your inquiry list for materials in connection with ships.” [47]


  Yet when lobbying was this corrupt, perhaps counterintuitively, its effect was also self-limiting. Though these practices were not uncommon, they were still (at least after 1853) illegal. Lobbyists and members had to be discreet. There may have been duplicity, but there were limits. The payoffs could not be so obvious. And almost as a way to minimize the wrong, the policies bent by this corrupt practice had to be on the margins, or at least easily ignored. There are of course grotesque stories, especially as they touched land and railroads. But in the main, the practices were hidden, and therefore limited. They knew shame.


  Today’s lobbyist is not so rogue. It is an absurd simplification and an insult to the profession to suggest that the norms of the industry circa 1890 have anything to do with the norms of the profession today. The lobbyist today is ethical, and well educated. He or she works extremely hard to live within the letter of the law. More than ever before, most lobbyists are just well-paid policy wonks, expert in a field and able to advise and guide Congress well. Regulation is complex; regulators understand very little; the lobbyist is the essential link between what the regulator wants to do and how it can get done. Indeed, as we’ll see more later, much of the lobbyist’s work is simply a type of legislative subsidy.[48] Most of it is decent, aboveboard, the sort of stuff we would hope happens inside the Beltway. The ordinary lobbyist today is a Boy Scout compared with the criminal of the nineteenth century. He has as much in common with his nineteenth-century brother as Mormons have with their nineteenth-century founders.


  Yet as lobbying has become more respectable—and this is the key—it has also become more dangerous. The rent seeking that was hidden and careful before is now open and notorious. No one is embarrassed by what the profession does, because everything the profession does is out in the open for all to see. Indeed, almost literally: since 1995 no profession has been required to disclose its activities more extensively and completely than lobbyists.


  But as this practice has become more professional, its effect on our democracy has become more systemic. And the question we need to track is what that systemic effect is. The lobbyist today may be best understood as providing a mere “subsidy” to the legislature—advice, research, support, guidance for issues the legislators already believe in. But one of those subsidies has the potential to corrupt the whole process. As Robert Kaiser describes best, in at least the last thirty years, the demand for campaign cash has turned the lobbyist into a supplier.[49] Not so much from the money that lobbyists give directly—though lobbyists (and their spouses and their kids) of course give an endless amount of money directly. But instead from the funding they secure indirectly—from the very interests that hire them to produce the policy results that benefit those interests.


  In a way that is hard to see (because so pervasive), and certainly hard to model (because so complex), lobbyists have become the center of an economy of influence that has changed the way Washington works. They feed a frantic dependency that has grown among members of Congress—the dependency on campaign cash—but they can feed that dependency only if they can provide something of value to their clients in return. The lobbyists are funding arbitrageurs. They stand at the center of an economy. We can draw that economy like Figure 7:
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  FIGURE 7



  On the one side of this economy are the members, frantically searching for campaign cash. On the other side are interests that increasingly find themselves needing or wanting special favors from the government. As government grows, as it has, “its tentacles in every aspect of American life and commerce,” then “no serious industry or interest can function without monitoring, and at least trying to manipulate, Washington’s decision makers.” [50] These manipulators make themselves essential to the extent that they provide a suite of essential services—including, for many, the channeling of campaign cash.


  As Kaiser describes, “The more important money became to the politicians, the more important its donors became to them. This was a boon to [the lobbyists]. ‘The lobbyists are in the driver’s seat,’ observed Leon Panetta. They basically know that the members have nowhere else to turn for money.…Lobbyists had become indispensable to politicians.” [51]


  At the center of this funding economy lie earmarks. Candidate Obama may have been right in 2008 when he said that earmarks are a very small portion of the overall federal budget—less than 2 percent of the 2005 budget.[52] But Senator McCain was certainly right when he said that the percentage itself is beside the point. The important question about earmarks isn’t their absolute size relative to the federal budget. The important question is how easily the value of those earmarks can be privatized, so that, in turn, they can benefit the (campaign cash) interest of the congressman: If a congresswoman could secure a $10 million earmark benefiting Company X, how easily can some of the value of that $10 million be channeled back to her campaign? Not directly, and not illegally, but if a congressman is going to make the president of Acme, Inc., $10 million happier, is there some way that some of that “happiness” can get returned? How sticky can the favor be made to seem? How fungible? And most important, once the dance to effect that translation gets learned, how easily can it be applied to other policy issues, not directly tied to earmarks?


  The answer to these questions is obvious and critical: If the only actors involved in this dance are members of Congress and the special interest seeking favor, then the dance is quite difficult, at least within the bounds of legality. But if there is an agent in the middle—someone who works not for the congressman but for many special interests seeking special favors from Congress—the dance becomes much, much easier, since there are obvious ways in which it can happen well within the boundaries of federal law.


  To see how, we must first address an assumption that tends to limit imagination about how this economy of influence might work.


  Too many assume that the only way that government power can be converted into campaign cash is through some sort of quid pro quo. Too many assume, that is, that influence is a series of deals. And because they imagine that a transaction is required, too many are skeptical about how vast or extensive such an economy of influence could be—first, because there are laws against this sort of thing, and second, because almost every single member of Congress, Democrat and Republican alike, strikes any one of us as clearly above this sort of corruption.


  There are laws against quid pro quo bribery. These laws are, in the main, respected. Of course there are exceptions. Consider this key bit of evidence in the prosecution of Randy “Duke” Cunningham, the Vietnam War Top Gun fighter pilot turned congressman who promised in his 1990s campaign a “congressman we can be proud of” (Figure 8).
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  FIGURE 8



  Look at the numbers: The first column represents the size of the government contract (in millions) the congressman was promising. The second column reports the size of the bribe (in thousands) necessary to get that contract. “BT” refers to a yacht. I’m no expert, but I know enough to say: this is not genius.


  There are more Randy “Duke” Cunninghams or William Jeffersons in Congress, no doubt. But not more than a handful. I agree with Dennis Thompson that ours is among the cleanest Congresses in the history of Congress.[53] And if the only way that government power could be converted into campaign cash were by crossing the boundaries of criminal law, then there would be no book to write here. If the only possible “corruption” were the corruption regulated by bribery statutes, then I’d be the first to insist that ours is not a corrupt Congress.


  Yet there is an obvious and overwhelming argument against the idea that corruption needs a transaction to work. Indeed, there is an argument—and it is the core argument of this book—that the most significant and powerful forms of corruption today are precisely those that thrive without depending upon quid pro quos for their effectiveness.


  This argument can be proven in the sterile but powerful language of modern political science. Justin Fox and Lawrence Rothenberg, for example, have modeled how a campaign contribution “impacts incumbent policy choices,” even if the candidates and funders can’t enter into a quid pro quo arrangement.[54] But the argument is much more compelling if we understand the point in terms of our own ordinary lives. Each of us understands how influence happens without an economy of transactions. All of us live such a life all the time.


  



  Economies, Gift and Otherwise



  Think about two economies, familiar to anyone, which we might call, taking a lead from Lewis Hyde, a gift economy and an exchange economy.[55]


  A gift economy is a series of exchanges between two or more souls who never pretend to equate one exchange to another, but who also don’t pretend that reciprocating is unimportant—an economy in the sense that it marks repeated interactions over time, but a gift economy in the sense that it doesn’t liquidate the relationships in terms of cash. Indeed, relationships, not cash, are the currency within these economies. These relationships import obligations. And the exchanges that happen within gift economies try to hide their character as exchanges by tying so much of the exchange to the relationship. I give you a birthday present. It is a good present not so much because it is expensive, but because it expresses well my understanding of you. In that gift, I expect something in return. But I would be insulted if on my birthday, you gave me a cash voucher equivalent to the value of the gift I gave you, or even two times the amount I gave you. Gift giving in relationship-based economies is a way to express and build relationships. It’s not a system to transfer wealth.


  The gift economy is thus the relationship of friends, or family, or different people trying to build an alliance. It was the way of Native Americans completely misunderstood by their invading “friends.” “An Indian gift,” Thomas Hutchinson told his readers in 1764, “is a proverbial expression signifying a present for which an equivalent return is expected.” [56] But the equivalence could never be demanded. And the equation could never be transparent.


  An “exchange economy,” by contrast, is clearer and in many ways simpler. It is the quid pro quo economy. The transactional economy. The this-for-that economy. It is the economy of a gas station, or a vending machine at a baseball park. In exchange for this bit of cash, you will give me that thing/service/promise. Cash is the currency in this economy, and as many of the terms of the relationship as possible get converted, or liquidated, into cash. It is the economy of commodincation. It is an economy within which we live much of our lives.


  As I’ve written elsewhere, [57] following the work of Yochai Benkler, Hyde, and others, there’s nothing necessarily wrong with commodification. Indeed, there’s lots that’s great about it. As Lewis Hyde puts it,


  
    It is the cardinal difference between gift and commodity exchange that a gift establishes a feeling-bond between two people, while the sale of a commodity leaves no necessary connection. I go into a hardware store, pay the man for a hacksaw blade and walk out. I may never see him again. The disconnectedness is, in fact, a virtue of the commodity mode. We don’t want to be bothered. If the clerk always wants to chat about the family, I’ll shop elsewhere. I just want a hacksaw blade.[58]

  


  There’s plenty that’s good about leaving important and large parts of your life simplified because commodified. The more bits that are simplified, the more time you have for relationships within the gift economies in which we all (hopefully!) live.


  For in both economies, then, reciprocity is the norm. The difference is the transparency of that reciprocity. Gifts in this sense are not selfless acts to another. Gifts are moves in a game; they oblige others. In the economies that Hyde describes, the game in part is to obscure the extent of that obligation, but without extinguishing it. No one is so crass as to say, “I gave you a box of pearls; you need to give me something of equal value in return.” Yet everyone within such an economy is monitoring the gifts given and the gifts in return. And anytime a significant gap develops, the relationship evinced by the gifts gets strained.


  Against this background, we can understand Washington a bit better.


  In the days of wine, women, and wealth, Washington may well have been an exchange economy. I doubt it, but it’s possible. Whatever it was, however, it has become a gift economy.[59] For as the city has professionalized, as reformers have controlled graft more effectively and forced “contributions” into the open, the economy of D.C. has changed. If the law forbade D.C. from being an exchange economy, it could not block its becoming a gift economy. So long as the links are not expressed, so long as the obligations are not liquidated, so long as the timing is not too transparent, Washington can live a life of exchanges that oblige without living a life that violates Title 18 of the U.S. Code (the Criminal Code, regulating bribery). As Senator Paul Douglas (D-Ill.; 1949-1967) described it fifty years ago:


  
    Today the corruption of public officials by private interests takes a more subtle form. The enticer does not generally pay money directly to the public representative. He tries instead by a series of favors to put the public official under such a feeling of personal obligation that the latter gradually loses his sense of mission to the public and comes to feel that his first loyalties are to his private benefactors and patrons. What happens is a gradual shifting of a man’s loyalties from the community to those who have been doing him favors. His final decisions are, therefore, made in response to his private friendships and loyalties rather than to the public good. Throughout this whole process, the official will claim—and may indeed believe—that there is no causal connection between the favors he has received and the decisions which he makes.[60]

  


  This is a gift economy. As Jake Arvey, the man behind Adlai Stevenson’s political career, defined politics: “politics is the art of putting people under obligation to you.” [61] Obligation, not expressed in legally enforceable contracts, but in the moral expectations that a system of gift exchange yields.


  A gift economy is grounded upon relationships, not quid pro quo. Those relationships grow over time, as actors within that economy build their power by developing a rich set of obligations that they later draw upon to achieve the ends they seek. In this world, the campaign contribution does not “buy” a result. It cements a relationship, or as Kaiser describes it, it “reinforce [s] established connections.” [62] As one former lobbyist put it when asked why contributions are made: “Well, it isn’t good government. It’s to thank friends, and to make new friends. It opens up channels of communication.”[63]


  It is within this practice of reciprocity that obligation gets built.[64] And as economist Michele Dell’Era demonstrates, the gifts necessary to make this system of reciprocity work need not be large.[65] What is important is that they be repeated and appropriate within the norms of the context. What is critical is that they are depended upon.


  Unlike traditional gift economies, however, Washington is a gift economy not because anyone wants it to be. It is a gift economy because it is regulated to be. Having banned the quid pro quo economy, the market makers have only one choice: to do the hard work necessary to build and support a gift economy. The insiders must learn a dance that never seems like an exchange. Demands or requests can be made. (Day one: “Congresswoman, our clients really need you to see how harmful H.R. 2322 will be to their interests.”) But those demands are unconnected to the gifts that are given. (Day two: “Congresswoman, we’d love to hold a fund-raiser for you.”) Even congressmen (or at least their staff) can put one and one together. And even when the one doesn’t follow the other, everyone understands how to count chits. There’s nothing cheap or insincere about it. Indeed, the lobbyist is providing something of value, and the member is getting something she needs. And so long as each part in this exchange remains allowed, the dance can continue—openly and notoriously—without anyone feeling wrong or used.


  For this economy to survive, we need only assume a rich and repeated set of exchanges, among people who come to know and trust one another. There has to be opportunity to verify that commitments have been met—eventually. In the meantime, there must be the trust necessary to enable most of the exchange to happen based on trust alone. It must be the sort of place “where one never writes if one can call, never calls if one can speak, never speaks if one can nod, and never nods if one can wink”—precisely how Barney Frank described D.C., borrowing from the words of Boston pol Martin Lomasney.[66]


  As I’ve already described, the seed for the current version of this economy was earmarks. The lobbying firm retainers that secured these earmarks paid for the infrastructure that now gets leveraged to much greater and more powerful ends. Think of earmarks as the pianist’s scales. They teach technique. But the technique gets deployed far beyond scales.


  It wasn’t always so. The modern earmarks revolution was born recently and in a rather unlikely place. Its inventor was a McGovern Democrat, Gerald S. J. Cassidy, and its first target was a grant to support a nutrition research center at Tufts University in 1976. Cassidy and Associates “brought something new to an old game,” Kaiser writes, “by stationing themselves at a key intersection between a supplicant for government assistance, and the people who could respond.” [67] Once they did, the supplicants recognized they had tripped upon gold. There were thousands of organizations and individuals keen to get government money spent in a particular way. And if the will of these organizations could be achieved through the camouflage of the earmarking process, they’d be more than eager to pay for it. To pay, that is, both Cassidy (directly) and members of Congress (indirectly).[68] By 1984 there were fifteen university clients paying large monthly retainers to Cassidy’s firm, and about a dozen more big companies—all seeking earmarks.[69]


  Cassidy couldn’t patent his brilliant insight (or at least he didn’t—who knows what silliness the patent office would endorse). But as other lobbyists recognized just what was happening, other firms entered the market he originally staked out. Soon an industry was born to complement the practice (and profits) of the lobbyists of before: the product of that industry was a chance at channeling federal spending; the producers of that product were the lobbyists; the beneficiaries of that product were the lobbyists, congressmen, and the interests who might benefit from the earmark. For a time, Cassidy and his colleagues “could truthfully tell clients that they had never failed to win an earmark for an institution that had retained them.” [70] Never is a sexy word in the world of political power.


  As this economy grew, the lobbyists’ role in fund-raising grew as well. As one lobbyist put it expressly, “I spend a huge amount of my time fundraising….A huge amount.” [71] That behavior has been confirmed to me by countless others, not so eager to be on the record. “The most vital people” in this economy, Jeff Birnbaum reports, “aren’t the check writers but the check raisers.” [72] “Washington has thousands of lobbyists who raise or give money to lawmakers.” [73]


  At first, some of the old-timers in D.C. worried about the monster that Cassidy had helped birth. As Senator Robert Byrd (D-W.Va.; 1959-2010) put it:


  
    The perception is growing that the merit of a project, grant or contract awarded by the government has fallen into a distant second place to the moxie and clout of lobbyists who help spring the money out of appropriation bills for a fat fee….Inside the Beltway, everyone knows how the game is played….Every Senator in this body ought to be repulsed by the perception that we will dole out the bucks if stroked by the right consultant.[74]

  


  The concern was not just among Democrats. Members from the middle era of the twentieth-century Congress from both parties were unhappy as they watched Congress become the Fund-raising Congress. Senator John Heinz (R-Pa.; 1977-1991) asked, how could he explain to Pennsylvania universities that money was now handed out “not on the basis of quality, but on the basis of senatorial committee assignments.” [75] Senator John Danforth (R-Mo.; 1976-1995) made a similar complaint.[76]


  As the practice grew, the range and scale of the asks only increased, and the capacity of congressmen to decide on earmark requests based on the merits of the request declined substantially. My former congresswoman, Jackie Speier (D-Calif; 2009- ), asked me to chair a citizens’ commission to review earmark requests. Almost a dozen civic leaders from the district and I spent hundreds of hours poring over almost sixty specific requests. The topics of these requests ranged from streetlights to sophisticated defense technologies. The size ranged from the tens of thousands to the many, many millions.


  What struck all of us on this commission was just how impossibly difficult it would be for anyone to weigh one request against another in a rational way. Moreover, we all were unanimous in our view that there was something inappropriate about for-profit companies asking for government help to better market or produce their products. Yet there were many requests of exactly that form, and thus many, many opportunities in districts unlike ours for the beneficiaries of those potential grants to make their gratitude known.


  But isn’t all this illegal? you ask. Even if the exchange merely increases the probability of a payment in return, isn’t that enough to show quid pro quo corruption?


  The answer is no, and for a very good reason: quid pro quo corruption requires intent. The guilty government official must intend to pay for the contribution made. That’s the meaning of pro: this pro (for) that. But in the mechanism I’m describing, the repayment is attenuated, and there is no necessity that it even be intended. Indeed, as cognitive psychologists have now plausibly suggested using brain scan technology, it is quite plausible that “intent” to repay a gift happens completely subconsciously.[77] The member need not even recognize that she is acting to reciprocate for her action to be repayment for a previously recognized gift.


  Indeed, the only way to clearly separate the gift to the member from the member’s actions in return would be if such gifts were anonymous.[78] But of course, every contribution that matters today is as public as a pop star’s latest affair. Without doubt, key staffers in every member’s office know who supports their congressman and who doesn’t. More likely than not, the key staffers have made sure of it.


  The gifts within this economy go both ways. Sometimes it is the lobbyist who secures the gift. Sometimes it is the member who makes the gift, expecting the recipient will, as the moniker suggests, reciprocate.


  How would this work?


  A large proportion of earmarks have gone to nonprofit institutions. Nonprofit institutions have boards, and board members have an obligation to work for the interest of that institution. Sometimes that work includes fund-raising, especially fund-raising to support new buildings or new research ventures. Members of the board thus have an obligation to the institution to raise the funds to meet those objectives.


  So imagine you’re a board member of a small college in Virginia. Your board has decided to build a new science center. And just as you launch on this difficult task, your congresswoman secures an earmark to fund one building. You, as a board member, have now received a gift—from this congresswoman. A gift, not a bribe. You have no obligation toward that congresswoman. To the contrary, you have something better: you have gratitude toward her, for she has helped you and your institution.


  That gratitude, in turn, can be quite lucrative—for the congress-woman. When you next receive a fund-raising solicitation from that congresswoman, it will be harder for you to say no and still feel good about yourself. She did a favor for you. You now should do a favor for her in return. The simplest way to return the favor is to send a check to her campaign committee. So you send a check—again, not necessarily even aware of how the desire to reciprocate has been induced by the congresswoman’s gift. At no point in this process has any law been broken. The earmark was not a quo given in exchange for a quid. No promise of anything in return need have been made. The earmark is instead simply part of the economy. Representative Peter Kostmayer (D-Pa.; 1977-1981, [19]83-1993) described this dynamic precisely, and his own recognition of its stench:


  
    I was once asked by a member of Congress from Pennsylvania to raise some money for the Pennsylvania Democratic Party, and he gave me a list of universities that had gotten big federal grants—academic pork. And he asked me if I would make calls to the presidents of these universities across the state to get contributions. I decided I was uncomfortable doing it, and I didn’t do it.[79]

  


  My point just now is not to criticize what earmarks support, though I’d be happy to do that as well. Whether you think the spending makes sense or not, my point is to get you to see the dynamic that earmarks support. Or better, the platform they help build. That platform enables a certain trade. The parties to that trade are lobbyists, their special-interest clients, and members of Congress. Because that platform supports a gift economy, the trade it enables does not cross the boundary of quid pro quo corruption. The lobbyists never need to make any link explicit. They’re proud of their “professionalism” in respecting that line. Indeed, they are surprised when anyone expressly crosses it. (Kaiser reports one example that reveals the understanding: The National Association of Home Builders was upset at a change made to certain pending legislation. In response, they expressly declared that there would be no further campaign contributions until the change was undone. “The statement raised eyebrows all over Washington. The NAHB had broken one of the cardinal rules of the game.”) [80]


  The gains in this system that each of the three parties in the system—lobbyists, their clients, and members of Congress—realize should be obvious. (Indeed, there is valuable theoretical work suggesting just why the lobbying game proves to be more valuable than the bribery game, and why we should expect, over time, a democracy to move from bribery to lobbying.) [81]


  But to make understandable the enormous growth in this “influence cash,” now leveraged by the “influence peddlers,” we should enumerate it just to be clear:


  
    	Members of Congress get access to desperately needed campaign cash—directly from the lobbyists, and indirectly, as facilitated by the lobbyists. They need that cash. That cash makes much simpler an otherwise insane existence, as it cuts back at least partially on the endless need of members to raise campaign funds elsewhere.



    	The clients of the lobbyists get a better chance at changing government policy. In a world of endless government spending and government regulation, that chance can be enormously lucrative. As researchers at the University of Kansas calculated, the return on lobbyists’ investment to modify the American Jobs Creation Act of 2004 to create a tax benefit was 22,000 percent.[82] A paper published in 2009 calculates that, on average, for every $1 that an average firm spends to lobby for targeted tax benefits, the return is between $6 and $20.[83] Looking at universities, John M. de Figueiredo and Brian S. Silverman found that universities with representation on the House or Senate Appropriations Committee see a 0.28 to 0.35 percent increase in earmarks for every 1 percent increase in lobbyist expenditures relative to universities without such representation.[84] Frank Yu and Xiaoyun Yu found that “compared to non-lobbying firms, firms that lobby on average have a significantly lower hazard rate of being detected for fraud, evade fraud detection 117 days longer, and are 38% less likely to be detected by regulators.” [85] Hill, Kelly, Lockhart, and Van Ness have demonstrated how “lobbying firms significantly outperform non-lobbying firms.” [86] All of these studies confirm what is otherwise intuitive: as the returns from lobbyists’ investments increase, the willingness to invest in lobbyists will increase as well. Thus, as journalist Ken Silverstein puts it, while clients can pay retainers “easily reaching tens of millions of dollars…such retainers are undeniably savvy: the overall payout in pork is many times that, totaling into billions.” [87]



    	Finally, lobbyists get an ever-growing and increasingly profitable business. The lobbying industry has exploded over the past twenty years. Its growth and wealth match almost any in our economy. In 1971, Hacker and Pierson report, there were just 175 firms with registered lobbyists in D.C. Ten years later, there were almost 2,500.[88] In 2009 there were 13,700 registered lobbyists. They spent more than $3-5 billion—twice the amount spent in 2002, [89] representing about $6.5 million per elected representative in Congress.


  


  And as the lobbying industry grows, D.C. gets rich, too. Nine of Washington’s suburban counties are now listed by the Census Bureau as among the nation’s twenty with the highest per capita income.[90] As former labor secretary Robert Reich describes,


  
    When I first went to Washington in 1975, many of the restaurants along Pennsylvania Avenue featured linoleum floors and an abundance of cockroaches. But since then the city has become an increasingly dazzling place. Today, almost everywhere you look in downtown Washington you find polished facades, fancy restaurants, and trendy bistros. There are office complexes of glass, chrome and polished wood; well appointed condos with doormen who know the names and needs of each inhabitant; hotels with marble-floored lobbies, thick rugs, soft music, granite counters; restaurants with linen napkins, leather-bound menus, heavy silverware.[91]

  


  There are many in the lobbying profession, of course, who deplore the state of the industry. They obviously don’t want to return to the old days. They instead want the industry to evolve into the profession they dream it could be. As one lobbyist put it, “Money does make a difference—and it has changed the character of this town The truth is that money has replaced brains and hard work as the way for a lobbyist to get something done for his client.” [92] And many, including the American Bar Association’s Task Force on Federal Lobbying Laws, have recommended “so far as practicable, those who advocate to elected officials do not raise funds for them, and those who raise funds for them do not advocate to them.” [93] As the ABA report states:


  
    [T]he multiplier effect of a lobbyist’s participation in fundraising for a member’s campaign (or the member’s leadership PAC) can be quite substantial, and the Task Force believes that this activity should be substantially curtailed….[A] self-reinforcing cycle of mutual financial dependency has become a deeply troubling source of corruption in our government.[94]

  


  That follows the strong recommendation of President Bush’s chief ethics lawyer, Professor Richard Painter:


  
    The best way to change the profession’s reputation for abusing the system of campaign finance is to end lobbyists’ involvement in campaign finance. When lobbyists bundle their own and clients’ money to buy government officials’ attention they undermine public confidence not only in government but also in the quality of lobbyists’ advocacy and the merits of their cause. The bagman image erodes credibility even if credit is due for a lobbyist’s intellectual ability, experience, and integrity.[95]

  


  Until these reformers succeed in their reform, however, much of the value from the service of lobbyists will continue to derive not so much from the “bagman image” but from the fund-raising reality.


  In this model of influence, campaign cash plays a complicated role. My claim is not that campaign cash buys any result directly. As Dan Clawson, Mark Weller, and Alan Neustadtl put it, “Many critics of big money campaign finance seem to assume that a corporate donor summons a senator and says, ‘Senator, I want you to vote against raising the minimum wage. Here’s $5,000 to do so.’ This view, in its crude form, is simply wrong.” [96]


  Where lobbying does buy votes directly, it’s a crime, and I’ve already said I don’t think (many) such crimes occur.


  Instead, campaign cash has a distinctive role, depending upon which of three buckets it finds itself within:


  In the first bucket are contributions that are effectively anonymous. These are gifts, typically small gifts, that a campaign receives but doesn’t meaningfully track. That doesn’t mean they don’t keep tabs on the contributor—of course they do, for the purpose of asking the contributor for more. I mean instead that they don’t keep tabs on the particular issue or interest that the contributor cares about. This is just money that the campaign attracts, but that it attracts democratically. It is the support inspired by the substance of the campaign.


  The second bucket is the non-anonymous contributions. These are the large gifts from people or interests whose interests are fairly transparent. PAC contributions fit in here, as do contributions by very large and repeated givers. For these contributions, the candidate knows what he needs to do, or say, or believe. If campaign contributions are an investment, as many believe, then these investments are made with a clear signal about the return that is expected.


  Finally, the third bucket is most important for the dynamic I am describing in this chapter: that part for which a lobbyist can claim responsibility. Again, some of this is direct: the money the lobbyist gives. But the more important cash is indirect: the part bundled, or effectively coordinated or inspired by the lobbyist, which, through channels, the beneficiaries learn of. Everyone who needs to be thanked is thanked, which means everyone who needs to know eventually does.


  As we move from bucket one to three, risks to the system increase.


  Bucket one is the most benign and pro-democratic of the three. This is the part that the candidate’s campaign inspires directly. It’s the direct echo of the policies he or she advances. If there is pandering here to raise more cash, it is public pandering. It’s the kind the opponent can take advantage of. It is the part that feeds political debate. And as Robert Brooks put it more than a century ago, “It is highly improbable that the question of campaign funds would ever have been raised in American politics if party contributions were habitually made by a large number of persons each giving a relatively small amount.” [97]


  Bucket two is where the risks begin. For here begins the incentive to shape-shift, and not necessarily in a public way. The understandings that might inspire contributions to this bucket can be subtle or effectively invisible. As Daniel Lowenstein writes, “From the beginning of an issue’s life, legislators know of past contributions and the possibility of future ones All of these combine in a manner no one fully understands to form an initial predisposition in the legislator.” [98]


  Again, it’s not easy to achieve such understandings effectively and legally. To the extent they’re expressed, they’re crimes. To the extent they’re implied, they can be misunderstood. The rules regulating quid pro quo corruption don’t block this sort of distortion. But they certainly make it much harder to effect.


  Bucket three is where the real risk to the system thrives, at least so long as lobbyists are at the center of campaign funding. For here the relationships are complicated and long-standing, and their thickness makes it relatively simple to embed understandings and expectations.


  We don’t have any good data about how big each bucket is. The data we do have is (predictably) misleading because of (predictable) loopholes in the rules. My colleague Joey Mornin used the public records to try to calculate the size of bundled contributions.[99] He found large numbers overall. But even that careful analysis understates the influence, because the rules don’t require a lobbyist to report a bundle if the event at which it occurs was jointly sponsored, and if each lobbyist was responsible for less than $16,000. So if ten lobbyists hold a fund-raiser at which they bring together $150,000, none of that need be reported.[100]


  But critically, size is not necessarily the most important issue. Influence happens on the margin, and the most powerful are the contributors who stand there. Even if bucket three were small compared to buckets one and two, if it provided a reliable and substantial source of funds, then its potential to distort policy would be huge.


  This point is important, and often missed. As economists put it, price is set on the margin. The economic actor with the most power is the last one to trade. (“What do I need to do to get the next $10,000?”) Thus, even if small, bucket three is where the action is. The argument is parallel to one about technological innovation made by Judge Richard Posner:


  
    [T]he level of output in a competitive market is determined by the intersection of price and marginal cost. This implies that the marginal purchaser—the purchaser willing to pay a price no higher than marginal cost—drives the market to a considerable extent. It follows that a technological innovation that is attractive to the marginal consumer may be introduced even though it lowers consumer welfare overall; this is a kind of negative externality.[101]

  


  In the context of contributions to a campaign, the same dynamic is true. The bending necessary to secure sufficient funds from bucket three may well make those giving to bucket one less happy. That’s just the nature of these markets on the margin.


  Campaign contributions in this model are thus not the only or even the most significant expenditure that special interests make. Indeed, lobbying expenditures (2009/2010) were four times as large as campaign expenditures in 2010. But though “themselves…never enough to create or maintain a viable government relations operation,” as Clawson and his colleagues describe, contributions are a “useful, perhaps even a necessary, part of the total strategy.” [102]


  And finally, there is one more “useful, perhaps even necessary, part of the total strategy” that we cannot ignore: the power that one’s future has over one’s behavior today. This part was made obvious to me by an extraordinary congressman from Tennessee, Democrat Jim Cooper.


  First elected to Congress in 1982 (at the age of twenty-eight), Cooper has a longer perspective on the institution than all but twenty-nine of its members.[103] Early into my work, Cooper captured one part of it for me with a single brilliant distillation. As he told me one afternoon, while we were sitting in his office overlooking the Capitol, with a portrait of Andrew Jackson overlooking us: “Capitol Hill is a farm league for K Street.”


  Cooper worries that too many now view Capitol Hill as a stepping stone to life as a lobbyist—aka K Street. Too many have a business model much like my students at Harvard Law School: They expect to work for six to eight years making a salary just north of $160,000 a year. Then they want to graduate to a job making three to ten times that amount as lobbyists. Their focus is therefore not so much on the people who sent them to Washington. Their focus is instead on those who will make them rich in Washington.


  This, too, is an important change. In the 1970s, 3 percent of retiring members became lobbyists. Thirty years later, that number has increased by an order of magnitude. Between 1998 and 2004, more than 50 percent of senators and 42 percent of House members made that career transition.[104] As of June 2010, 172 former members of Congress were registered lobbyists.[105] In 2009 the financial sector alone had 70 former members of Congress lobbying on its behalf.[106] Indeed, as Jeffrey Birnbaum reports, there are members who are explicit about the plan to become lobbyists.[107] Ken Silver stein reports on one particularly pathetic example:


  
    While still a senator, [Bob] Packwood had confided to his fatal diaries that he regarded the Senate, where he dwelled for twenty-seven years, as but a stepping-stone to a more lucrative career as an influence peddler. Perhaps someday, he mused, “I can become a lobbyist at five or six or four hundred thousand” dollars a year. Less than a year after he resigned in disgrace, Packwood formed a firm called Sunrise Research and was making lavish fees representing timber firms and other corporate clients seeking lower business taxes.[108]

  


  The system thus feeds itself. It’s not campaign contributions that members care about, or not directly. It is a future. A job. A way to imagine paying for the life that other professionals feel entitled to. A nice house. Fancy cars. Private schools for the kids. This system gives both members and their staff a way to have it all, at least if they continue to support the system.


  What exactly is the wrong in what they’re doing, given the system as it is? The wannabe lobbyists get to do their wonky policy work. They get to live among the most powerful people in the nation. Their life is interesting and well compensated. And they never need to lie, cheat, or steal. What could possibly be bad about that? Indeed, anyone who would resist this system would be a pariah on the Hill. You can just hear the dialogue from any number of Hollywood films: “We’ve got a good thing going here, Jimmy. Why would you want to go and mess things up?”


  CHAPTER 10


  What So Damn Much Money Does


  Consider two statements by two prominent Republicans. The first, by Senator Tom Coburn (R-Okla.; 2005- ): “Thousands of instances exist where appropriations are leveraged for fundraising dollars or political capital.” [1]


  The second, by former Federal Elections Commission chairman Bradley Smith: “The evidence is pretty overwhelming that the money does not play much of a role in what goes on in terms of legislative voting patterns and legislative behavior. The consensus about that among people who have studied it is roughly the same as the consensus among scientists that global warming is taking place.” [2]


  To be clear, Smith is a corruption denier, not a global warming denier. What he is saying is that the evidence from political science suggests—contrary to Senator Coburn and to the whole thrust of this book—that the money doesn’t matter. Indeed, he says more than just that: He means to say that anyone who suggests that the money matters—to “legislative voting patterns and legislative behavior”—is as crazy as global warming deniers. That no honest scholar (let’s put aside politicians) could maintain that we have any good evidence to suggest that there’s a problem with the current system. That any honest scholar would therefore focus his work elsewhere.


  I’ve found that people have two very different reactions to Chairman Smith’s statement. The vast majority react in stunned disbelief: “Is he nuts?” is the most common retort. It is also among the kindest. Almost all of us react almost viscerally to corruption deniers, just as most (liberals, at least) react to global warming deniers.


  A tiny minority, however, react differently. If they’re careless in listening precisely to what Chairman Smith said (“money does not play much of a role in what goes on in terms of legislative voting patterns and legislative behavior“), they say something like this: “Yeah, it is surprising, but the data really don’t support the claim that money is corrupting Congress.” And if they’re more on the activist side of the spectrum, and less on the academic side, they’re likely to buttress this observation with something like “So you, Lessig, need to take this evidence seriously, and justify your campaign, since the facts don’t support it.”


  I once confronted this latter demand in a bizarre Washington context. I had been invited to address a truly remarkable group called the Lib-Libertarians—a mix of liberal and libertarian D.C. souls who meet for dinner regularly to talk about common ideas. Most of them were lawyers. Some were journalists. And some were in various stages of the revolving and gilded door between government and the private sector.


  I like liberals. (I am one.) I also like libertarians. (If we understand that philosophy properly, I am one, too.) So I carelessly assumed that my anti-money-in-politics argument would be embraced by the collected wise and virtuous souls of that dinner. It wasn’t, by at least a significant chunk. For when I tried to brush off a version of Chairman Smith’s claim, I was practically scolded by the questioner. How could I “possibly,” he asked, “ignore these data?” How could I “honestly,” he charged, “make an argument that doesn’t account for them?”


  That scolding is fair. I can’t honestly make an argument that demands we end the corruption that is our government without honestly addressing “these data.”


  The Republican senator from Oklahoma is right (not the global warming denier, Senator James Inhofe [R-Okla.; 1994- ], but Coburn): There are thousands of “instances…where appropriations are leveraged for fundraising dollars or political capital.” That defines the corruption that I have described in this book. Nothing in what I will say in this chapter will undermine that claim.


  And Chairman Smith is also, in part at least, right. He is right that political scientists have not shown a strong connection between contributions to political campaigns and “legislative voting patterns.” There is some contest about the question (much more than there is about global warming, I’d quibble), but it is fair to say that there is no consensus that the link has been shown.


  Yet the aim of this chapter is to convince you that even if Smith is (partly) right—even if the political scientists can’t see a connection between contributions and votes—that does not exonerate Congress from the charge of corruption. Why the political scientists can’t see what the politicians do see is obvious enough, and clear. You can support the reform of Congress without denying the power of statistical regression. You can be a rootstriker even if you can’t directly see the root.


  



  A Baseline of Independence



  Though we describe our government as a “democracy,” that’s not precisely what our founders thought they had built. Indeed, for many (though not for all) at the founding, democracy was a term of derision, and the Constitution nowhere even mentions it. Instead, the Constitution speaks of a “Republic.” Article IV of the Constitution even guarantees “to every State in this Union a Republican Form of government.”


  By a “Republic,” our Framers meant a “representative democracy.” [3] And one critical component of that representative democracy (the House) was to be directly elected by the people. (The president and Senate were independently elected.) These elected officers were not just potted plants. They were to deliberate and decide upon what was in the public interest. The public interest: the founding generation was obsessed with the distinction between private, or special interests (what Madison called “factions”), and the public or general good. They believed there was a distinction; they believed the job of the representative was to see it, and follow it.


  To the Framers, this same distinction even applied to citizens. In their view, citizenship itself was a public office. As the holder of that office, each of us is charged with voting not to advance our own private interests, but instead to advance the public’s interest. As Professor Zephyr Teachout summarizes the Framers’ view: “In the worldview of the Framers—a view that persisted in constitutional case law for at least a hundred years—citizenship is a public office….Citizens can be corrupted and use their public offices for private gain, instead of public good. They are fundamentally responsible for the integrity of their government.” [4]


  To modern ears, all this sounds a bit precious. What is the “public good”? And what would it mean for a citizen to vote in the public good, as opposed to in the interest of the citizen?


  The answer (for us at least) is that there’s no good answer, at least not anymore. And so did the Framers come to this answer fairly soon into the life of the new republic. Fairly quickly, as they saw representative democracy develop, most of them were convinced that their ideal of enlightened self-interest in governing was, in a word, naive.[5]


  Yet the Constitution had a fallback.[6] Whatever the “public good” was, the House of Representatives (and after the Seventeenth Amendment, so, too, the Senate) was intended to have a specific dependency. As the Federalist Papers put it—oddly, because in this context, dependent is used in a positive sense, while in practically every other instance, the Federalist Papers use dependent and its cognates in a negative sense—that means a Congress “dependent upon the People alone.” [7] Dependent—meaning answerable to, relying upon, controlled by. Alone—meaning dependent upon nothing or no one else.


  So in a single line, in a way that frames the core of my claim that ours is a corrupt Congress, the Framers gave us a “republic”; to them, a republic was to be a “representative democracy”; a “representative democracy” was to be “dependent upon the People alone”; a representative democracy that developed a competing dependency, conflicting with the dependency upon the people, would be “corrupt.”


  That was their aim, as it sets the appropriate constitutional baseline.[8] To secure their aim, they then erected constitutional mechanisms to ensure this dependency. These mechanisms did two things: they weakened the likelihood of other dependencies, and they strengthened the force of the dependency upon the people. Consider each in turn.


  1. The Framers weakened the possibility of competing dependencies by expressly blocking other corrupting ties.


  
    	The Ineligibility Clause (Article I, §6, cl. 2)—which Virginia’s George Mason called “the corner-stone on which our liberties depend” [9] —made it impossible for the president to make members of Congress dependent upon him, by appointing them to civil office while also serving in the legislature, or by appointing them to offices that had been created (or the pay increased) during their tenure in Congress. New Jersey had a similar clause in its constitution, which tied the constitutional device expressly to a concern about “corruption”:


  


  
    “That the legislative department of this government may, as much as possible, be preserved from all suspicion of corruption, none of the Judges of the Supreme or other Courts, Sheriffs, or any other person or persons possessed of any post of profit under the government…shall be entitled to a seat in the Assembly: but that, on his being elected, and taking his seat, his office or post shall be considered as vacant.” [10]

  


  
    	The Origination Clause (Article I, §7, cl. 1) expressly placed the power of the purse in the legislature, thereby weakening the opportunity of the executive to use federal spending to make legislators dependent upon him.[11]



    	The Emoluments Clause (Article I, §6, cl. 2) weakened the opportunity of any “King, Prince, or foreign State” to make any member or officer of the United States dependent upon it, by banning gifts from such entities without the permission of Congress.


  


  In all these cases, as Zephyr Teachout describes, the Framers were “drawing on the experience of England, where ‘the [voters] are so corrupted by the representatives, and the representatives so corrupted by the Crown,’…to avoid financial dependency of one branch upon another.” [12] Constitutional structure was deployed to avoid corrupting dependencies.


  2. The Framers also crafted devices to strengthen the force of Congress’s dependency upon the people.


  
    	Requiring elections every two years for the House was explicitly understood to bind the House tightly to the people. (Federalist No. 57: “the House of Representatives is so constituted as to support in the members an habitual recollection of their dependence on the people.”)



    	The First Amendment’s requirement that Congress listen to petitions “for a redress of grievances,” meant Congress wasn’t free to ignore the people, even after being bound.



    	When the Framers recognized a part of Congress that was too far from “the People’s” control, it weakened it. The delegates to the convention believed the Senate was more prone to corruption than the House (in part because of its small size). Madison thus recommended it “have less to do with money matters,” [13] to avoid an even stronger temptation to corruption.


  


  This is the work of sophisticated constitutional architects all aimed at a single end: to establish and protect a link between Congress and “the People alone.” A link. A dependency. A dependency sufficiently strong to ensure the independence of the institution.


  It might sound a bit Newspeak to describe “independence” produced by “dependence.” Yet we use the term in just this way all the time. We say we want an independent judiciary. That doesn’t mean a judiciary that can do whatever the hell it wants. It means a judiciary dependent upon the law, and not upon the president, or politics, or whatever else you think might taint a judiciary. Independence in this sense simply means the proper dependence. And for our Framers, again, the proper dependence for a Congress was “upon the People alone.” [14]


  Of course, just because the Framers believed in something does not make it right. They (or many of them) believed in slavery. Most believed in bloodletting. They thought it absurd to imagine a woman as president.


  It is fair, however, to use their ideas as the baseline against which to judge our own practices. That baseline might be unjust, no doubt. But if we believe the baseline is just, or sensible, then when there is deviation from that baseline, we should ask whether that deviation is something to praise. Does the change bring us to a better democracy? Or a better republic? Could we justify it—or even explain it—to the Framers? Or, with integrity, to ourselves?


  Deviations from a Baseline



  Our current Congress is far from the Congress our Framers imagined. In a million ways. It doesn’t deliberate together, as a whole. Members don’t listen to other members during debate. Each representative represents at least twenty times the number of citizens that representatives at the founding did. Almost half of the Congress returned home after each election cycle in the first century of the republic. No more than 10 percent do so today.[15]


  But the difference I want to focus on is the economy of influence that defines the life of a member. How is the republic altered because we have allowed this dependency to evolve? How would it be different if we found a way to remove it?


  We can begin to answer this question with a simple exercise: Imagine yourself in your congresswoman’s shoes. Imagine the life she leads. She has a campaign manager who tells her she needs to raise hundreds of thousands, maybe millions, of dollars, preferably long before the next election, so that no one in his right mind would even think about running against her. So each day she does her bit. A couple of hours here, a couple of hours there, on the phone with people she doesn’t know, asking for money. The routine would be comical if it weren’t so disturbing: A day on Capitol Hill is comprised of racing to vote on the floor of the House, to a quick drop in on a committee meeting, and then off to the Hill to a fund-raising office with a telephone and an operator’s headset, where, until the vote buzzer rings again, she will call and call and call again.


  This life puts enormous pressure on a member. It is pressure that comes in part from the member herself (she wants to win), and in part from her staff, from her supporters, and from her party. And then she meets with a dizzying array of lobbyists, many of whom are eager to help relieve that pressure. How would that offer of “help” change what she thought, or what she did? How would it matter?


  We don’t need a Sigmund Freud here. We all recognize the drive deep in our bones (or, more accurately, our DNA) to reciprocate.[16] Some of it we see directly. Some of it we don’t. The subconscious is guided by interactions of reciprocity as much as the conscious. We reciprocate without thinking. We are bent to those to whom we are obliged, even when we believe, honestly, that we are not. What Robert Brooks wrote over a century ago we can repeat today: “By far the worst evil of the present system is the ease with which it enables men otherwise incorruptible to be placed tactfully, subtly, and—as time goes on—always more completely under obligations incompatible with public duty.” [17]


  Sometimes the politicians admit as much. In 1905 an aging senator Thomas Collier Piatt of New York “acknowledged receiving cash contributions to his campaigns from the insurance companies, and in return for that money he admitted that he had ‘a moral obligation to defend them.’ ” [18]


  Most of the time, however, they deny it. They insist that their judgment is independent of campaign cash. They insist they haven’t been affected. “It is insulting,” I’ve been told, “to suggest that my actions have been influenced by my contributors. They have not, and never will be.”


  America doesn’t believe the denials. The vast majority of Americans believe money buys results in Congress: 75 percent believe “campaign contributions buy results in Congress.” [19] And this commonsense view is confirmed, albeit more subtly, by some current members of Congress, and more frequently by former members of Congress. In an excellent series, the Center for Responsive Politics has interviewed retired members of Congress about the influence of money in politics. Again and again, both Democrats and Republicans insist that of course the money matters. For example:


  Rep. Joe Scarborough (R-Fla.; 1995-2001) (yes, that Joe Scarborough): “Across the spectrum, money changed votes. Money certainly drove policy at the White House during the Clinton administration, and I’m sure it has in every other administration too.” [20]


  
    	Sen. Slade Gorton (R-Wash.; 1981-1987, 1989-2001) (Asked: Have you seen votes in the Senate where you just knew that certain votes were lining up certain ways because of the money?): “The answer to that question certainly has been yes.” [21]



    	Rep. Tim Penny (D-Minn.; 1983-1995): “There’s not tit for tat in business, no check for a vote. But nonetheless, the influence is there. Candidates know where their money is coming from.” [22]



    	Rep. Mel Levine (D-Calif.; 1983-1993): “On the tax side, the appropriations side, the subsidy side, and the expenditure side, decisions are clearly weighted and influenced…by who has contributed to the candidates. The price that the public pays for this process, whether it’s in subsidies, taxes, or appropriations, is quite high.” [23]



    	Rep. Eric Fingerhut (D-Ohio; 1993-1995): “The completely frank and honest answer is that the method of campaign funding that we currently have…has a serious and profound impact on not only the issues that are considered in Congress, but also on the outcome of those issues.” [24]



    	Sen. Bill Bradley (D-NJ.; 1979-1997): “We’ve reached a point where nothing but money seems to matter. Political parties have lost their original purpose, which was to bring people together…and instead they become primarily conduits for cash.” [25]


  


  Even when members think they’re denying an effect, their denial just confirms that the effect is real. Former senator Slade Gorton, a supporter of the current system, commented, “It just seemed to me that those who were trying to buy influence on both sides were simply wasting their money.” [26] Does that mean that those who bought on only one side were not wasting their money? Or as Representative Hamilton Fish IV (R-N.Y.; 1969-1995) commented: “I look at a contribution as a ‘thank you’ for the position I took, not as expecting that I would take a position in the future [It was] a reward, not a bribe.” [27] But of course, we use rewards to induce people to do things they otherwise wouldn’t do all the time. Why not here?


  Most of us believe that the money has an influence. Former members from both political parties confirm it. That influence, we believe, bends the results of Congress from what they otherwise would have been. That constitutes, for the vast majority of Americans, proof enough of the corruption that is our government. This is the common view.


  As I’ve said, our common view could be right. It could also be wrong. Indeed, as I describe in the section that follows, there is important scholarship that raises real questions about whether we can say that money in fact bends democracy in the way most of us feel it does. We need to confront that scholarship to see exactly what it sees, and exactly what it misses.


  It Matters Not at All



  Some believe that this dependence upon money does nothing. That it is harmless. Or at least, they insist, we have no good evidence that this dependence does anything, and since we’ve got no evidence, we’ve got no good reason to change it.


  By “evidence,” these conservatives (with a small c —they could well be politically liberal; my point is that they’re scientifically conservative) mean numbers. Statistics. Regressions that show an input (campaign contributions) and an output (a change in votes). There is no good evidence, these scholars insist, that campaign contributions are changing political results. There may be many such contributions. Securing them may well occupy a huge chunk of a congressman’s life. But we don’t have the data to support the claim that this money is buying results that otherwise would not have been obtained.[28] As Frank Baumgartner and his colleagues summarize the research, there is “no smoking gun, no systematic relationship between campaign contributions and policy success.” [29]


  The most prominent work making this claim is by political scientists Stephen Ansolabehere, John M. de Figueiredo, and James M. Snyder. In an important paper published in 2003, “Why Is There So Little Money in U.S. Politics?,” [30] these authors question just about every strand of the commonsense view that money is buying results in Congress.


  The most important bit of their argument for our purposes questions whether campaign contributions actually affect legislative decisions. Ansolabehere and his colleagues first collect about forty articles that tried to measure the effect of PAC contributions on congressional voting behavior. Looking across this range of studies, they conclude, “PAC contributions show relatively few effects.” “In three out of four instances, campaign contributions had no statistically significant effects on legislation or had the ‘wrong’ sign….” [31]


  Ansolabehere and his colleagues then identified a number of statistical problems in some of the studies they collected. This led them to perform their own statistical analysis. That analysis used the voting score produced by the U.S. Chamber of Commerce as the dependent variable. They then estimated six models that mirrored the range of their original forty studies and that included campaign contributions among the independent variables.


  Their conclusions are not good for the commonsense view (even if they sound promising for the republic). While they did find some evidence that contributions had an effect on voting patterns, that effect was small relative to other factors. Much of that effect, moreover, was eliminated once they controlled for voter preference. And once they controlled for legislator-fixed effects (such as the party of the legislator), they were able to “eliminate the effects of contributions entirely.” [32] As they conclude: “Indicators of party, ideology and district preference account for most of the systematic variation in legislators’ roll call voting behavior. Interest group contributions account for at most a small amount of the variation. In fact, after controlling adequately for legislator ideology, these contributions have no detectable effects on legislator behavior.” [33]


  In understanding the significance of this claim, we should first be very careful about what exactly is being argued here. Anso-labehere and his colleagues are themselves careful to insist that they are not saying that contributions have no effect. Indeed, as one version of their paper asserts, “It is still possible that campaign contributions have significant effects on economic policies.” [34] How would that happen, given the data they’ve studied?


  
    To raise sufficient funds, candidates might skew policies in ways preferred by donors. Campaign contributions might therefore act like weighted votes. And contributors, who are disproportionately wealthy, might have different policy preferences than the median voter.[35]

  


  We’ll return to this hypothesis later in this chapter. For now, just recognize that all that they are claiming is that the data don’t show the link between PAC contributions and roll call votes, at least as reflected in the Chamber of Commerce rankings. That may be because there is no such link. Or it may be because the method they are using to find that link cannot detect one. In either case, what they are not saying is what the anti-reform think tank Center for Competitive Politics reports them as saying—viz., “a substantial majority of academic research on the subject has shown that there is little connection between contributions and legislative votes or actions.” [36] “We don’t see it” is not the same as “there is nothing to see.”


  Ansolabehere and his colleagues’ conclusions, moreover, are not uncontested. Some political scientists do believe that there is a link between money and results that can be demonstrated by the numbers alone.[37] Thomas Stratmann, for example, conducted a meta-analysis of the same forty studies that Ansolabehere and his colleagues reviewed. That analysis rejected the conclusion that money does not affect results.[38] Sanford Gordon and his colleagues find that an executive’s likelihood of contributing to political candidates is tied to how sensitive his or her salary is to firm profitability: the higher the sensitivity, the higher the likelihood of contributions, reinforcing the suggestion that the contribution is an investment rather than consumption.[39] Consistent with this result, in a study of PAC contributions related to the 1984 Deficit Reduction Act, Sanjay Gupta and Charles Swenson found that firms whose managers’ compensation included earnings-based bonuses made larger PAC contributions, and that contributions generally were “positively associated with firm tax benefits.” [40] Likewise, Atif Mian and his colleagues found that the voting patterns on the 2008 Emergency Economic Stabilization Act were strongly predicted by the amount of campaign contributions from the financial services industry.[41] Not exclusively, but partially, and certainly enough for us to wonder whether the money is queering results more generally. This work provides strong pushback against the theory that campaign contributions are mere consumption (and therefore don’t affect results), and it explains how such investments could, consistent with the data, provide a return.[42]


  But let’s assume for the moment that Ansolabehere and his colleagues are right. Let’s assume the data won’t show a clear link between contributions and results. If that is true, does that fact exonerate Congress? Are the critics unfair, if Ansolabehere and his colleagues are correct?


  The critics are not unfair. For, even if the political science skeptics are right, there are three undeniable effects of this economy of influence, each of them a reason for concern, and all three together a demonstration of the urgency there should be in solving it.


  



  1. Distraction



  First, and most obviously: the Fund-raising Congress is distracted.


  If members spend up to 30 to 70 percent of their time raising money, [43] that means they have less time to do the sort of things members of Congress traditionally did. For example, deliberate. If you compared our Congress in 1792 to the British House of Commons in 1792, we’d fare pretty well. Today, Congress compared to today’s Commons is an embarrassment. The British actually take time to deliberate as a body (as our Framers intended us to do). Our Congress does not. Or to read the bills: As Washington lobbyist Wright Andrews responded when asked about whether members read “most of the bills,” “Most of the bills? [They read a]lmost none of them! Any member that was honest will tell you that.” [44] (In a private session, Bill Gates reported that when he was a congressional page, he read “every bill.” That may have been possible in the 1960s, even for mere mortals [which Gates plainly is not], but it is literally impossible today: the complexity of the bills Congress considers is vastly greater than in the past. The Senate version of the health care reform bill, for example, was more than two thousand pages long when introduced.)[45] Instead, the job of members is increasingly that of raising campaign funds. As Fritz Hollings (D-S.C; 1966-2005) wrote after he retired from the Senate:


  
    I had to collect $30,000 a week, each and every week, for six years. I could have raised $3 million in South Carolina. But to get $8.5 million I had to travel to New York, Boston, Chicago, Florida, California, Texas and elsewhere. During every break Congress took, I had to be out hustling money. And when I was in Washington, or back home, my mind was still on money.[46]

  


  Even twenty years ago, then-Senate majority leader Robert Byrd wanted reform for campaign finance because the Senate had become “full-time fund-raisers instead of full-time legislators.” [47] “Members,” as Anthony Corrado of Brookings describes, “are essentially campaigning and raising money all the time.” [48] This is an important change. “For most of American history,” Norman Ornstein and Thomas Mann write, “campaigns generally were confined to the latter half of election years.” [49] Now that the campaign is permanent, the other work that was customarily done during the balance of the term must, in some ways, suffer.


  The numbers support what common sense predicts. Between 1983 and 1997 the total number of non-appropriations oversight committee meetings fell from 782 to 287 in the House, and 429 to 175 in the Senate.[50] Total committee meetings tanked as well. Averaging for each decade since the 1970s is shown in Figure 9: [51]
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  FIGURE 9



  There has been a similar decline in the number of days in which Congress has been in session, at least in the House. Again, averaging the decades: [52]



  [image: republic-lost-fig10]


  FIGURE 10



  Maybe fewer days “in session” is a good thing, if it gives members more time in the district, and hence more time to understand their constituents. But even the idea of “in session” doesn’t fully capture how the place has changed. As historian Gordon Wood describes, in the First Congress, when Congress was “in session,” “nearly all” members sat at their desk in the Hall of Congress, listened to debates for five hours a day, and were “usually attentive to what their colleagues had to say on the floor of the House.” [53] The “work” of a congressman was to deliberate—which means to debate, and listen, and argue, and then decide.


  The “work” of members even “in session” today has no connection to that picture. Maybe a handful of times in a two-year period a majority of Congress will sit together in a single room listening to the debate about anything. The gathering of a majority of Congress today is almost exclusively ceremonial. It is practically never for the purpose the Framers envisioned: deliberation. Instead, bells, like those from elementary school announcing recess, ring; members race from wherever they are (which is most likely just off the Hill, making fund-raising telephone calls) to the floor; they are instructed by their staff as they enter the Chamber what the vote is and how they are to vote. They vote, and then they leave. As political scientist Steven Smith describes:


  
    On only the rarest of occasions, such as the debate over the 1991 resolution on the Persian Gulf War, do senators engage in extended, thoughtful exchanges before a full chamber. Instead, under pressure to attend committee meetings, raise campaign funds, meet with lobbyists and constituents, and travel home, senators deliberately minimize the time they spend on the floor.[54]

  


  This change in the culture of Congress is radical when compared with the Framing. It is also radical when compared with Congress just thirty years ago. It has been criticized most by more-senior members. Republican senator Trent Lott (R-Miss.; 1989-2007), for example, describes Congress as having “had a different feel to it—there was a respect for chain of command; there was a respect for the institution.” [55] In the words of Representative Tim Roemer (D-Ind.; 1991-2003): members “spend too much of their time dialing for dollars rather than sitting in their committee room and protecting the dollars of their constituents.” [56] Likewise with Representative Pete DeFazio (D-Ore.; 1987- ): “You have to pretty much neglect your job You’re spending all this time on telephones, talking mostly to people you don’t know, you’ve never met.” [57] And again, Representative Lee Hamilton (D-Ind.; 1965-1999):


  
    [T]he House has developed atrocious habits, [including] the fact that members only spend two or three days a week in Washington, [a] breakdown in the deliberative process that guarantees that all legislation is carefully scrutinized, and all voices heard…the exclusion of the minority party, [and] failing to live up to its historic role of conducting oversight of the Executive Branch.[58]

  


  He concludes, “[N]o one today could make a coherent argument that the Congress is the co-equal branch of government the Founders intended it to be.”


  No doubt it’s too much to tie all of these failings to the rise of fund-raising. And no doubt, for some, anything that keeps Congress from regulating more must be a good thing. But at the very minimum, we can say with confidence that the fund-raising distracts Congress from its work, and not surprisingly so. Any of us would be distracted if we had to spend even just 30 percent of our time raising campaign funds. If you hired a lawyer to work for you, and you saw that 30 percent of the time he billed you each month was actually time spent recruiting other clients, you’d be rightfully upset. If you learned that teachers at a public elementary school that your kids attended were spending 30 percent of their time running bake sales to fund their salaries rather than teaching your kids how to read, you’d be rightfully upset, too. So it doesn’t seem crazy that we should be rightfully upset that the representatives we elect to represent us spend even just 30 percent of their time raising funds to get reelected rather than reading the bills they are passing, or attending committee meetings where those bills are discussed, or meeting with constituents with problems getting help from the Veterans’ Administration. At the very minimum, the Fund-raising Congress is flawed because the Fund-raising Congress is distracted.[59]


  2. Distortion



  Relative to the constitutional baseline, the work of the Fund-raising Congress is distorted.


  At the end of a powerful and creative analysis of the effect of lobbying on policy outcomes, Frank Baumgartner and his colleagues present data that contrast the public’s view of “the most important problem facing the country today” with data “reflecting the concerns of the Washington lobbying community.” [60] The image is quite striking (Figure 11).
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  FIGURE 11. Percent of lobbying cases compared to the average responses to the Gallup poll question “What is the most important problem facing the country today?” [61]



  This is a picture of “disconnect,” as Baumgartner and his colleagues describe it. It is a “consequence of who is represented in Washington.” “It may be,” as the authors write, “that political systems built around majoritarianism work better for lower-income citizens. It’s certainly the case that in the United States…inequities…are sharply exacerbated by the organizational bias of interest-group politics.” [62]


  The division between “majoritarianism” and “interest-group politics,” however, might be too simple here. For even among democracies driven by “interest-group politics” (as opposed to majoritarianism), “disconnects” may be different. How much of that disconnect comes from the way elections in Congress get funded? Would the disconnect be less if the elections were funded differently? Would the distortion be as clear?


  The most effective way to gauge this distortion is with perhaps the finest theoretical work in political science about lobbying in Congress over the past decade, and a work that seems at first at least to exonerate Congress of the cynic’s charge.


  In their 2006 paper, “Lobbying as Legislative Subsidy,” Richard Hall and Alan Deardorff provide a model to explain just what lobbying in Congress does.[63] Lobbying, they argue, is best understood as a “legislative subsidy.” Lobbyists don’t try to flip their opponents. They work instead to solidify and help their base. Most of the work of lobbyists, they say, is directed toward getting people who already agree (at least in principle) to better support what they agree with. So lobbyists for unions, for example—and there are some: 1.26 percent of the lobbying dollars spent in 2009 were from labor spending[64]—don’t waste their time trying to convert Mitch McConnell (R-Ky; 1985- ) to the important role that unions have in our economy. They instead spend their time with Representative James Langevin (D-R.I.; 2001- ), or Senator Richard Durbin (D-Ill.; 1997- ), helping them to better advance their views that labor needs support. Lobbyists, in other words, try to subsidize the work of the members of Congress whom they like, by helping them do better the sort of stuff they already want to do.


  This picture makes the process seem almost benign. If lobbyists are just supporting members, how could they be corrupting them? What’s the harm? How could a free gift of aid consistent with what a member already wants to do hurt anything or anyone?


  The answer is, in at least three ways—two of which (and the most important of which) Hall and Deardorff explicitly recognize, and the third of which follows directly from their model.


  First, and as Hall and Deardorff acknowledge, “representation [can be] compromised without individual representatives being compromised.” [65] It may well be that lobbyists do nothing more than help a member do what the member already wants to do. But not every issue the member wants to support has the same “subsidy” behind it.


  If, for example, a member went to Washington after campaigning on two issues, the need to stop Internet “piracy” and the need to help working mothers on welfare, on day one she’d find a line of lobbyists around the block eager to help with the first issue, but none there to help her with the second. That difference would be for all the obvious reasons. And the consequence would be that her work would get skewed relative to her desires going in. At the end of two years, that member could well reflect that she supported only the issues she said she would support. But if she were only slightly more reflective, she’d recognize that the proportion of support she gave her issues was driven not by her own judgment about the relative importance of each, but instead by the weight of the subsidy, including, indirectly, of campaign funds.


  Second, and related, the benign account underplays the way such a system of “subsidy” may in the end block effective access to representatives in government.


  If there’s one effect that money has that even supporters of the current system concede, it is on access to government.[66] As Larry Makinson puts it, “virtually everyone…accept[s] that money buys access to members.” [67] The reason is clear enough. As former senator Paul Simon (D-I1L; 1985-1997) describes it:


  
    If I got to a Chicago hotel at midnight, when I was in the Senate, and there were 20 phone calls waiting for me, 19 of them names I didn’t recognize and the 20th someone I recognized as a $1,000 donor to my campaign, that is the one person I would call. You feel a sense of gratitude for their support. This is even more true with the prevalence of much larger donations, even if those donations go to party committees. Because few people can afford to give over $20,000 or $25,000 to a party committee, those people who can will receive substantially better access to elected federal leaders than people who can only afford smaller contributions or can not afford to make any contributions.[68]

  


  Indeed, as Clawson and his colleagues argue, “the principal aim of most corporate campaign contributions is to help corporate executives gain ‘access’ to key members of Congress.” [69] And that’s certainly its effect. As Representative Romano Mazzoli (D-Ky; 1971-1995) put it: “People who contribute get the ear of the member and the ear of the staff. They have the access—and access is it. Access is power.” [70]


  Hall and Deardorff argue persuasively that if their theory of subsidy is correct, then all access is doing is enabling like minds to work together better—a “greater legislative effort on behalf of a shared objective, not a disingenuous vote.” [71]


  This description may be too sanguine. If the model of reciprocity that I described in chapter 9 is correct, then there is a shared interest among lobbyists, special interests, and members for the lobbyists to become a practically exclusive channel through which legislative change gets made (or blocked). We are nowhere close to this exclusivity now, but we need to recognize why everyone involved would like us to be. For the more the lobbyist becomes central, the richer the lobbyist becomes. This benefits the lobbyist. And the more the lobbyist becomes central, the easier it is for candidates to secure funding. This benefits the candidates. And the more the lobbyist becomes central, the easier it is for (some) special interests to trigger legislative change. This benefits these (relatively dominant) interests. For this exclusivity benefits not every special interest, but, as Hall and Deardorff recognize, only the special interests that can


  
    afford the high costs, not only of organizing and making campaign contributions, but of paying professional lobbyists and financing the organizations that support them. Such resources are not equally distributed across groups. Business interests exhibit “tremendous predominance” in federal lobbying….


    Hence, the hypothesis set forth here, that public interest groups without electoral assets can influence legislative behavior, does not imply that they countervail the influence of private interest groups and thereby correct the distortions.[72]

  


  Or, put more directly: “Lobbying distorts the representative’s allocation of effort in favor of groups sufficiently resource-rich that they can finance an expensive lobbying operation.” [73]


  I saw this dynamic firsthand. For many years, the focus of my work was on issues relating to copyright and the Internet. Often I would have the opportunity to speak directly to members of Congress about these issues. The most striking feature of those exchanges was not that members disagreed with me. It was that members didn’t understand that there was another side to the issue. They had never even heard it. They were baffled when it was described to them. To them, the world was divided into those who believed in copyright and those who didn’t. To meet someone who believed in copyright but didn’t think the Motion Picture Association of America or the Recording Industry Association of America channeled the word of God (that’s me) was, to say the least, anathema.


  This wasn’t because these members were stupid. They weren’t. It wasn’t because they were lazy. Most members of Congress work much harder than the majority of people, if you count all the junk they have to do, including fund-raising. Instead, this was simply because this different side was nowhere on the radar screen of these members. They hadn’t heard it, because it hadn’t had access.


  Consider the lobbying that led to the recently enacted financial “reform” bill. In October 2009 there were 1,537 lobbyists representing financial institutions registered in D.C., and lobbying to affect this critical legislation—twenty-five times the number registered to support consumer groups, unions, and other proponents of strong reform.[74] A system that makes lobbyists the ticket to influence is a system that wildly skews the issues that will get attention. This, in time, will distort results.


  Finally, the third reason this “legislative subsidy” model doesn’t exonerate the current system is a dynamic that Hall and Deardorff don’t discuss but that is also consistent with their model. In describing the “lobbying as legislative subsidy,” Hall and Deardorff write: “The proximate objective of this strategy is not to change legislators’ minds but to assist natural allies in achieving their own, coincident objectives.” [75]


  But what is this “nature” ? How is it begot? How nourished? When a Republican member of Congress votes to raise the sugar tariff (as 35 Republican senators and 102 Republican members in the House did with the 2008 Farm Bill), [76] is that because that member ran on the platform that eight domestic sugar manufacturers should be protected from the free market? Or when frontline Democrats—meaning first-term members in closely fought districts, no more liberal or conservative than more-senior Democrats—on the House Committee on Financial Services voted to exempt car dealers from consumer protection legislation, while senior Democrats on the same committee did not, is that because those younger Democrats ran on a platform that thought consumers needed to be protected everywhere, except from used car dealers?[77]


  What’s missing here is an understanding of how “nature” gets made. For the relevant effect could be as much in anticipation as in response. And if it were in anticipation, then the methods that Ansolabehere and his colleagues deploy would not pick up the change. The money would not be buying a change in preferences; the change in preferences would be buying the money.


  The best illustration of this dynamic is a comment by former representative Leslie Byrne (D-Va.; 1993-1995), recounting what she was told by a colleague when she first came to Washington: “I remember the comment of a well-known, big money-raising state delegate from Virginia. He said, ‘Lean to the green,’ and he wasn’t an environmentalist.” [78]


  This is shape-shifting. It may well be unlikely that a lobbyist would waste his time trying to get a member to flip. There’s too much pride and self-respect in the system for that. There’s too much of an opportunity to be punished.


  But if a lobbyist is important, or influential over sources of campaign contributions, then the effect of her influence could well be ex ante: a member could take a position on a particular issue in anticipation of the need to secure that lobbyist’s support. That decision isn’t a flip, for it isn’t a change. It is simply articulating more completely the views of a member, as that member grows into her job.


  Now obviously this dynamic won’t work for everything. Certain issues are too prominent, or too familiar. But for a vast range of issues that Congress deals with, shape-shifting is perfectly feasible. And that’s because, for these issues, there’s no visible change. As Representative Vin Weber (R-Minn.; 1981-1993) puts it, a representative keeps “a mental checklist of things [members] need to do to make sure their PAC contributors continue to support them.” [79] Representative Eric Fingerhut (D-Ohio; 1993-1994) makes the same point: ” [P]eople consciously or subconsciously tailor their views to where they know the sources of campaign funding can be.” [80]


  This dynamic is especially significant for smaller or more obscure issues. As Vin Weber puts it: “If nobody else cares about it very much, the special interest will get its way.” [81]


  Likewise, Jeff Birnbaum: “It’s the obscure and relatively minor issues that produce the most frenetic lobbying. And it is there, on the lucrative edges of legislation, that lobbyists work their ways. Lobbyists constantly obtain special exceptions or extra giveaways for their clients, and few other people ever notice.” [82]


  Again, Eric Fingerhut: “The public will often look for the big example; they want to find the grand-slam example of influence in these interests. [R] arely will you find it. But you can find a million singles.” [83]


  When the issue is genuinely uncertain, or just so obscure as not to be noticed, this lobbying can induce shape-shifting—away from the position the representative otherwise would have taken.


  Such shape-shifting is perfectly consistent with Hall and Deardorff’s model. Indeed, the conditions they identify where it does make sense for a lobbyist to try to persuade turn out to be precisely the sort of cases that Fingerhut, Birnbaum, and Weber are describing: obscure issues that a representative has no strong preference about, that are to be publicly voted upon, the results of which are uncertain.[84] As Martin and Susan Tolchin quote former congressman and governor James Blanchard (D-Mich; 1983-1991), “In Congress, people feel strongly about two or three issues….On almost all [other] issues, there’s no moral high ground.” [85]


  Shape-shifting is thus one reason the effect of money on legislative voting would be invisible. It is distinct from another dynamic that would also be invisible to the regressions. The rankings of members by groups such as the Chamber of Commerce is based upon roll call votes. But roll call votes are the very end of a very, very long legislative process. A bill gets introduced. It gets referred to a committee. Very few of the bills referred to a committee get a hearing. Even fewer get referred to the floor for a vote. On the floor, there are any number of ways in which the proposal can be stopped. Or folded into something else. Or allowed to die. There is only one way to pass a bill in Congress, and a million ways to kill it.


  But influence can be exercised—and hence a campaign contribution rewarded—in any of the stages of the potential life of a bill. If it is, it is invisible to the regressions. If a senator puts an anonymous hold on a bill, that doesn’t enter any one ranking. If a chairman decides not to assign a hearing to the bill, he doesn’t get tagged as a result. In a whole host of ways, legislative power can be exercised without a trace. And where it is exercised without a trace, the regressions cannot map cause and effect. As the House Select Committee on Lobbying Activities describes, “Complex government inevitably means government with bottlenecks at which pressure can be quietly and effectively applied The prevention of governmental action, and this is the aim of many lobbies, is relatively easy under these circumstances.” [86] “Most issues,” Baumgartner and his colleagues find, “do not reach those final stages and most are not highly publicized, even within the Beltway.” [87] That means, again, the opportunity for invisible influence is great. Senator Larry Pressler (R-S.D.; 1979-1997) describes a particular example, drawn from the recent battle over health care:


  
    There should have been an up or down vote on [single-payer health insurance], or a vote at least on cloture. There was neither. For some reason, it just went away. Barack Obama abandoned it completely, although he had said he was for it. Some Republicans are for it—I was for it way back and Nixon was for it…on a much more significant basis. Bob Packwood had a plan for it. But the point is, when they really started doing the health care bill, everybody disappeared who was for a single payer system. I would suspect that is because of the insurance companies’ contributions, especially to the Democrats.[88]

  


  Pressler’s example could be multiplied a million times over. Indeed, it is almost too obvious to remark.


  “You say,” the skeptic insists, “that this competing dependency upon money draws the members away from what they otherwise would have done. But is there any evidence for this? Do we have a way to calibrate the extent of this distortion, or even any measure to demonstrate that there is distortion?”


  There are two ways we might measure distortion. One maps the gap between what “the People” believe about an issue and what Congress does about that issue. Call this substantive distortion. The other way maps the gap between what Congress actually works on and what is important or, alternatively, what the people want them to work on. Call this agenda distortion.


  The evidence for substantive distortion is compelling, at the level not of roll call votes—that’s the fight we’ve just rehearsed—but of actual policy decisions. This is the story of “regulatory capture.” [89] Consistent with the argument of this book, regulatory capture does not “imply that regulators are corrupt or lack integrity.” [90] And even without proof of a contribution-based distortion, we know enough to conclude with very high confidence that the distortion at the level of policy is real and significant. A wide range of important work in political science makes it possible to argue with confidence that, first, there is a wide gap in the policy preferences of “the funders” and “the People,” and second, in the face of that gap, Congress tracks not “the People” but “the funders.”


  The first work to make this point powerfully and clearly was by Princeton professor Larry Bartels. In a study of the correlation between U.S. Senate roll call votes and an index by Poole and Rosenthal designed to measure the ideological position of members across multiple dimensions, [91] Bartels concludes that “[i]n almost every instance, senators appear to be considerably more responsive to the opinions of affluent constituents than to the opinions of middle-class constituents, while the opinions of constituents in the bottom third of the income distribution have no apparent statistical effect on their senators’ roll call votes.” [92]


  Princeton professor Martin Gilens extended Bartels’s analysis substantially by examining about 1,781 national survey questions between 1981 and 2002. [93] These questions asked whether the respondent supported or opposed some particular change in U.S. policy, and then tracked whether in fact those changes occurred. Looking at all the survey questions, Gilens was able to demonstrate a significant difference between the likelihood that a measure would be enacted if the rich supported it and the likelihood when the middle class or poor supported it.


  More striking was the comparison when looking at the subset of questions where the highest income group differed substantially in their views from the lowest (n = 887) and where the highest differed substantially in their views from the middle-income group (n = 498). What Gilens found here was amazing: while policymakers were responsive to the increasingly strong preferences of the highest-income groups (the more of whom supported a policy, the more likely it was to be passed), there was a “complete lack of government responsiveness to the preferences of the poor” [94] (meaning increasing support among the poor for a particular policy did not increase the likelihood of its passage). And middle-income voters “fare little better than the poor.” [95]


  This rather stark conclusion is the whole subject of Jacob Hacker and Paul Pierson’s powerful book Winner-Take-All Politics (2010).


  Hacker and Pierson frame their account by distinguishing between two kinds of societies, Broadland and Richistan. In Broadland, all income groups across some period of time are doing better, even if not necessarily at the same pace. In Richistan, only the very rich do better across that same period of time. The rest of society is either just holding on or falling behind.


  Until about 1972 the United States, Hacker and Pierson argue, was Broadland. We then became Richistan. And not just in some slight or statistically meaningless sense, but instead, in as gross and extreme a sense as any comparable nation in the world.


  Indeed, the best comparison to where we are today is not any other nation in the world, but rather to when we were on the cusp of the Depression. In 2007 the richest 1 percent of families were within a point of matching the share of income that the top 1 percent had in 1928.


  These numbers are hard to make real, but here’s a way to visualize them (Figure 12).
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  FIGURE 12



  Between 2001 and 2006, the total income of all Americans added together grew. But it didn’t grow proportionately. Not even close. For every dollar of added income, fifty-three cents of that dollar went to the top 1 percent of American households.[96]


  It’s even worse if you think about the top one-tenth of 1 percent (0.1 percent): for income gains between 1979 and 2005, the top 0.1 percent received over 20 percent of all gains, while the bottom 60 percent received only 13.5 percent (Figure 13) [97]
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  FIGURE 13


  In constant dollars, the average income of the top 0.1 percent (including capital gains) in 2007 was more than $7 million. In 1974 it was about $1 million. Their share of the pie grew from 2.7 percent to 12.3 percent—a four-and-a-half-times increase.[98]



  For the top one-tenth of one-tenth of 1 percent (0.01 percent), it’s even more extreme: the average after-tax income increased from about $4 million in 1979 to more than $24 million in 2005.[99] In Hacker and Pierson’s terms, “Broadland was dead. Richistan was born.” [100] Broadland is where most of the gains go to the bottom 90 percent of households; and Richistan is where most of the gains go to the top 1 percent. Indeed, were it not for the increase in hours worked over the past thirty years, the middle class would not have gained at all, and the lower class would have fallen behind, while the highest-income groups have exploded.[101] “The bottom went nowhere, the middle saw a modest gain, and the top ran away with the grand prize.” [102]


  Whenever anyone starts talking about inequality, the first reaction of many (at least on the Right but also in the middle) is to turn off. Our Constitution is not Soviet. We are not committed to the philosophy of Karl Marx, or even John Rawls. That there are rich and poor in America is a fact of American life. Some believe it explains the innovation in American life. And no set of clever graphs demonstrating “how the rich get richer” is going to move those who believe that the “unalienable right…[to] Life, Liberty, and the Pursuit of Happiness” includes the right to get rich faster than your neighbor.


  Likewise, there are important differences between the wealth of the Gilded Age and the wealth today. The rich today are different. In 1929, as Rajan and Zingales put it, “70% of the income of the top .01% of income earners in the United States came from holdings of capital…The rich were truly the idle rich. In 1998, wages and entrepreneurial income made up 80% of the income of the top .01%.” [103] The rich are not idle anymore. Indeed, they work harder than most of us: “in the 1890s, the richest 10 percent of the population worked fewer hours than the poorest 10 percent. Today, the reverse is true.” [104]


  My point in introducing Hacker and Pierson is not to reinforce the arguments of egalitarians, or the socialist Left. For the critical insight that they add to this debate is not that inequality is growing. It is instead the reasons that inequality is growing. Conservatives might well and consistently believe that there’s nothing wrong with getting rich. But from the birth of conservative thought, conservatives have always objected to people getting rich because of the government. It’s one thing to invent the light bulb and thereby become a billionaire (though, sadly, Edison wasn’t so lucky). It’s another thing to use your financial power to capture political power, and then use political power to change the laws to make you even richer.


  So then what explains our move to Richistan? Is it geniuses producing endless wealth? Or is it government regulation that is protecting endless wealth?


  Hacker and Pierson work hard to suss this out. Maybe the rich were better educated. Maybe that education produced this difference in rewards. But the rich in Hacker and Pierson’s account are not what most people would call rich. The rich are the super-rich—the 0.1 percent or 0.01 percent. Those people are not better educated than the top 1 percent. Indeed, as Gilens finds, “fewer than one-third of Americans in the top income decile are also in the top education decile, and vice versa.” [105] If there’s a reason that we became Richistan, it’s not because of Harvard or Berkeley or MIT.


  It isn’t raw smarts, or native talent. So, then what accounts for our leaving the happy world of Broadland and becoming Richistan?


  According to Hacker and Pierson, and astonishingly: changes in government policy. A whole series of interventions by the government beginning in 1972 produced an enormously wealthy class of beneficiaries of those changes. This is not the neighborhoods of Desperate Housewives. Or even Hollywood or Silicon Valley. It is instead a kind of wealth that is almost unimaginable to the vast majority of Americans.


  The biggest winners here are financial executives. As Nobel Prize-winning economist Joseph Stiglitz writes, “Those who have contributed great positive innovations to our society—from the pioneers of genetic understanding to the pioneers of the Information Age—have received a pittance compared with those responsible for the financial innovations that brought our global economy to the brink of ruin.” [106] In 2004, “nonfinancial executives of publicly traded companies accounted for less than 6% of the top .01 percent of the income bracket. In that same year, the top 25 hedge fund managers combined appear to have earned more than all of the CEOs from the entire S&P 500.[107]


  The next big winners were the top executives from the S&P 500 companies. In the 1970s the executives at the S&P 500 made thirty times what their workers did, and today make three hundred times what their workers make.[108] Their average salary was more than $10 million in 2007, about 344 times the pay of “typical American workers.” [109] Likewise, as their salaries have skyrocketed, the position of the self-employed has collapsed. Between 1948 and 2003 “the self-employment rate in the United States fell from 18.5% to 75%” [110]—the second-lowest among twenty-two rich nations according to an OECD study.[111] The nation of our parents was defined by makers and innovators. We’ve become a nation defined not by the upwardly mobile entrepreneurs, but by Wall Street fat cats—the nation predicted by the apostle Matthew (13:12): “For whosoever hath, to him shall be given, and he shall have more abundance.” [112]


  So let’s repeat the point in a single line, because it is critical to everything in this book: changes in government policy, Hacker and Pierson argue, account for the radical change in the distribution of American wealth. This isn’t the rich getting richer because they’re smarter or working harder. It is the connected getting richer because their lobbyists are working harder. No political philosophy—liberal, libertarian, or conservative—should be okay with that.


  To be fair, this last step in the argument—linking the rich to the connected (by which I mean the funders)—is not a step that Hacker and Pierson explicitly make. Indeed, and surprisingly, they don’t place campaign finance anywhere near the top of their program of reform. And while Gilens clearly references it, he is quite insistent that the work he has done so far cannot establish, at least at the level of confidence that a political scientist requires, exactly why policymakers respond to the rich more clearly than they respond to the poor.


  Yet as Gilens acknowledges,


  
    [T]he most obvious source of influence over policy that distinguishes high-income Americans is money and the willingness to donate to parties, candidates, and interest organizations….Since not only the propensity to donate but also the size of donations increases with income level, this figure understates—probably to a very large degree—the extent to which political donations come from the most affluent Americans.[113]

  


  Senator Bob Dole (R-Kans.; 1969-1996) puts the point more directly: “Poor people don’t make campaign contributions.” [114]


  The question we must ask as citizens, not political scientists, is what we will make of the data we’ve gotten so far. It is clear that government bends in the direction that the funders prefer, and against—often, but not always—the people. It is plausible, more likely than not, that this differential bending is because of the influence of this funding. If you considered the matter in the way the Framers did, accounting for the structural and predictable ways in which dependency might express itself, it is almost irresistible, from their perspective, that Congress betray a competing dependency “on the funders”—competing, that is, with a dependency “on the People alone.” The Framers were proud that they had ensured a two-year cycle of punishment and reward for the House. Yet the cycle of punishment and reward for funders is every day, not every two years. For two or three or more hours every day, as a member fund-raises, she feels the effect of the “votes” of funders. That feeling must at least compete and, given the data, conflict with the effect felt every two years in an election.


  Indeed, it is here that the most striking weirdness of our current system makes itself plain. Our Constitution has been interpreted to require an almost obsessive attention to equality in voting. Judges are required to ensure that the weight of my vote for my member of Congress is “as nearly as practicable” equal to the weight of your vote for your member of Congress.[115]


  That constitutional obsession ensures a kind of extreme equality on two days every two years—the primary (where there is one) and the general election. On those two days, the weight of my vote—the thing that was to ensure the dependency the Framers intended—is equal to yours. Both equal, down to the fraction of a percent equal.


  Yet in between those two days, I, and thousands of others, also “vote” in another kind of election: the money election. In that election, I get to vote as often as I want, so long as my total “votes” to any particular candidate don’t exceed $5,000; and $117,000 for all candidates, PACs, and political parties in an election cycle.[116] The limits don’t apply to independent expenditures. So if I’m George Soros or the Koch brothers, I can spend an unlimited amount in addition to any amount I can contribute. And because of the Supreme Court’s decision in Citizens United v. FEC (2010), discussed more later, corporations, too, have an unlimited right to spend as much as they want promoting or opposing any candidate.


  In this second election—the election for these dollar votes—there is absolutely no concern about equality. For this competing dependency that we have allowed to evolve within the economy of influence of Congress, there is no effort to ensure that the forces within that economy are in any sense divided equally among citizens. Instead, this competing dependency gives some in our society an advantage over the rest in our society.


  It is as if on Election Day, there were two ballots cast. In one ballot, every citizen got one vote. In the other ballot, every citizen got as many votes as he could buy—up to 4,800, with each vote costing a dollar. Now, even if you gave the first ballot the presumptive control of the result—maybe you weight the two ballots, with 90 percent for the one-person, one-vote ballot, and only 10 percent for the buy-as-many-votes-as-you-want-up-to-4,800 ballot—there would still be something bizarre and illicit in this two-ballot procedure. As journalist Jeffrey Birnbaum puts it, “Moneyed constituents possess higher status than constituents who merely vote.” [117] And government policy is perfectly consistent with the effects that one would predict, given the different influence this system permits.[118]


  This, you may recall, was precisely the way that Ansolabehere and his colleagues—the scholars most skeptical about the effect of money on politics—suggested that money may still be buying results. Again, as I quoted them at the start of this chapter:


  
    To raise sufficient funds, candidates might skew policies in ways preferred by donors. Campaign contributions might therefore act like weighted votes. And contributors, who are disproportionately wealthy, might have different policy preferences than the median voter.[119]

  


  The evidence is pretty strong, at least for us citizens, that this is precisely what is happening.


  Gilens ends his powerful essay by noting,” [T] here has never been a democratic society in which citizens’ influence over government policy was unrelated to their financial resources.” True enough. The troubling truth is in the final sentence to that paragraph: “But…a government that is democratic in form but is in practice only responsive to its most affluent citizens is a democracy in name only.” [120]


  Again, we should be clear about the scope of Gilens’s claim here: He is speaking of cases where the views of the affluent conflict with the views of the majority. In that context, this is our democracy.


  Of course no one is saying members of Congress are completely unresponsive to their constituents. That wasn’t Gilens’s point. It’s not mine either. Indeed, there are plenty of data to suggest that in many cases there is a strong tie between what “the People” want and what Congress does. So while Mian and his colleagues do find that mortgage campaign contributions have a rising and significant effect on voting patterns, they also demonstrate that members were also responsive both to voter preferences and to special-interest campaign contributions.[121] No doubt, if our republic was meant to be dependent upon the people, there is much in the data to show that we are still, in important ways, a republic dependent upon the people. But not—and here is the critical point—upon, as the Federalists put it, “the People alone.”


  The question, however, is not whether Congress sometimes gets it right, any more than the question with an alcoholic bus driver is whether he sometimes drives sober. The question is why we allow Congress to often get it wrong. Even if you think the system is bent just slightly, it is still a bent system.


  “But,” defenders of the status quo argue, “don’t unions or the AARP also have unequal influence? Is there something corrupt about that?”


  The answer depends on the source of the influence. No doubt, there was a day when a union could reliably promise candidates millions of votes. That power translated into important political influence. But that is power that comes directly from votes. It is precisely the power that the intended dependency of our democracy, upon the people alone, was meant to credit. My point isn’t that democracy requires equal influence. It is that the influence that is to express itself, however unequally, is the influence of votes in an election.


  The same point applies to political parties. Across our history, political parties have had an enormous influence in controlling the direction and character of public life. That control has been a concern to many, especially liberals. “The ‘system’ is robust,” Harvard professor Nancy Rosenblum has put it. “Candidates are dependent on parties, even apart from funding.” [122] As she quotes Lincoln Steffens: “Isn’t our corrupt government, after all, representative?’ Steffens asked. He records a Philadelphia politician’s puzzled confession: ‘I’m loyal to my ward and to my—own, and yet—Well, there’s something wrong with me, and I’d like to know: what is it?’ ” [123]


  Parties, like unions, exercise their power in two ways. First, by mobilizing votes. Second, by concentrating economic power. The former is not troubling to the dependency theory of democracy. Power through votes is just what the doctor ordered. It is the power through money that raises the problem here. Avoiding “unequal influence” is not the objective. Preserving electoral influence is.


  “Isn’t that,” the defenders continue, “just what money does? No one literally buys an election (anymore at least). The only thing money does is buy speech that helps persuade voters to one side in an election over another. If you don’t object to unions driving members to the polls (literally, on buses), why would you object to spending money to try to persuade people to go to the polls (through television ads)?”


  Great point. There’s no doubt that the purpose of campaign funds is to persuade. And there’s also no doubt that those funds persuade differently. Some of that persuasion comes from the television or radio ads a campaign is able to buy—getting a voter to support the candidate. Some of that persuasion comes from the ability to convince a challenger that a challenge is just not worth it—“There’s no way we could raise enough money to overcome his war chest of one million dollars.” All of that persuasion is benign from the perspective of a democracy dependent upon the people alone. Seen in this way, in other words, money is just part of a campaign to get votes.


  The word just in that sentence, however, shouldn’t be passed over too quickly. For one thing the current system plainly does is filter out a wide range of people who might otherwise be plausible and powerful candidates for Congress.[124] Under the current system, the ability to raise money is a necessary condition to getting party support. As Hacker and Pierson report about the Democratic Congressional Campaign Committee, “If a candidate proved a good fund-raiser, the DCCC would provide support. If not, the committee would shut him out.” [125] The point was reportedly made quite clear by Rahm Emanuel when he was chairman of the DCCC: “The first third of your campaign is money, money, money. The second third is money, money, and press. And the last third is votes, press, and money.” [126]


  The more important point, however, is not about what the money does. It’s about what has to be done to get the money. The effect of the money might be (democratically) benign. But what is done to secure that money is not necessarily benign.


  To miss this point is to betray the Robin Hood fallacy: the fact that the loot was distributed justly doesn’t excuse the means taken to secure it. Take an extreme case to make this critical point: Imagine a lobbyist signaled to a congressman that he could ensure $ 1 million in campaign funds so long as the congressman delivered a $10 million earmark for the lobbyist’s client. Even if the $1 million is for the benign purpose of persuasion, there is an obvious problem in the deal made to secure it. The distortion is in the deal, not in the way the money is spent. The problem comes from the distortion necessary to secure the deal, not from the effect of the money spent in a campaign.


  Of course, in this example the deal is a crime. And I’ve already said I don’t think such crime happens (much). But the same point is true even if we substitute the more benign (as in legal) dance of the gift economy I described in the previous chapter for the quid pro quo game. Here again: If we assume the congressman has shape-shifted himself in all sorts of predictable ways for the purpose of ensuring funds for his campaign, even if that shape-shifting dance is not illegal, and even though the money he secures gets spent for the wholly positive purpose of persuading people in an election, that doesn’t acquit the shape-shifting. For, again, the problem is not the money; the problem is the distortion created to produce the money. Senator Wyche Fowler (D-Ga.; 1987-1993) tells a related story that makes the same point:


  
    The brutal fact that we all agonize over is that if you get two calls and one is from a constituent who wants to complain about the Veterans Administration mistreating her father, for the 10th time, and one is from somebody who is going to give you a party and raise $10,000, you call back the contributor. And nobody likes that. There’s no way to justify it. Except that you rationalize that you have to have money or you can’t campaign. You’re not in the game.[127]

  


  There’s nothing wrong with the effect the $10,000 will have. Nor is there anything wrong with the member calling back the contributor. The wrong here—tiny in the scale of things but standing for the more general wrong—is the call not made.


  Consider one final example. Birnbaum describes a congressman in the mid-1980s who was undecided about whether to support funding to build the B-1 bomber. Reagan was “frantic for support” for the bomber, so the congressman was a “hot commodity.” A deal was struck to get the congressman’s vote. What was his price? A dam or some special funding for road construction in the district? No such luck (for his constituents). His price: “a VIP tour of the White House for twenty or thirty of his largest and most loyal campaign contributors.” [128] Again, there’s nothing wrong with the White House giving VIP tours. But I suspect a constituent in this congressman’s district would be right to ask whether there wasn’t a better deal, for the district, that could have been made.


  Once this distinction is made clear, the bigger point should be obvious. We don’t excuse a bank robber if he donates the money he stole to an orphanage. Neither should we excuse a political system that bends itself because of its dependency upon funders just because it donates the proceeds it collects to funding political speech. It is the bending, the distortion, the distraction, that is the problem, and all that is produced by this competing dependency upon the funders rather than the people.


  That’s substantive distortion. The argument supporting it is long and complex. Length and complexity are certain to lose some souls on the way.


  The argument for agenda distortion, however, is much simpler. Indeed, it can be made with a single case.


  In the spring of 2011 the United States faced many public policy problems. We were in the middle of two wars. The economy was still in the tank: thirteen million Americans were unemployed, almost 15 percent were on food stamps, and 20 percent of kids were living in poverty. There was an ongoing battle about health care, and the public debt. There was a continuing fight over taxes. Likewise over immigration policy. Many wanted tort reform. Legislation to address global warming had still not been passed. Nor had an appropriations bill, or a budget. And a fight between Tea Party Republicans and the rest of Congress was bringing America to the brink of a government shutdown.


  So within that mix, what issue would you say was “the most consuming issue in Washington—according to members of Congress, Hill staffers, lobbyists and Treasury officials—” [129] at least as reported by the Huffington Post’s Ryan Grim and Zach Carter?


  A bill to limit the amount banks could charge for the use of debit cards: so-called “swipe fees.”


  This bill, addressing the question of “interchange rates,” meaning the amount banks can charge retailers for the use of a debit card, was the leading issue for lobbyists. And therefore for Congress, too. As Grim and Carter describe, “a full 118 ex-government officials and aides [were] registered to lobby on behalf of banks….[A]t least 124 revolving-door lobbyists” were lobbying on behalf of retailers. The issue dominated Congress’s calendar. And beyond it, “a handful of other intra-corporate contests consume most of what remains on the Congressional calendar: a squabble over a jet engine, industry tussling over health-care spoils and the never-ending fight over the corporate tax code.”


  We all recognize that “Congress is zombified.” Nothing gets done. Or at least, nothing relative to the issues that any objective measure would say were the most important issues for the nation to resolve. But “one of the least understood explanations,” as Grim and Carter explain, “is also one of the simplest: The city is too busy refereeing disputes between major corporate interest groups.” As Grim and Carter quote one anonymous moderate Democratic senator:


  
    I’m surprised at how much of our time is spent trying to divide up the spoils between various economic interests. I had no idea. I thought we’d be focused on civil liberties, on education policy, energy policy and so on The fights down here can be put in two or three categories: The big greedy bastards against the big greedy bastards; the big greedy bastards against the little greedy bastards; and some cases even the other little greedy bastards against the other little greedy bastards.

  


  Why, you might ask, is Congress held hostage like this? Why can’t it just focus on what it wants to focus on? I doubt there is a single member of the House or Senate who thought, “I’m going to go to Congress so I can divide up the spoils between various economic interests.’” So why don’t they simply do what they went to Congress to do? (“Oh poor, poor me, I hate CBS.” “So change channels!”)


  The answer is almost hidden in Grim and Carter’s otherwise brilliant essay. As they write, ” [T]he clock never ticks down to zero in Washington: one year’s law is the next year’s repeal target. Politicians, showered with cash from card companies and giant retailers alike, have been moving back and forth between camps, paid handsomely for their shifting allegiances.”


  Just to be sure you didn’t miss the money point in this money quote: Congress, Grim and Carter claim, sets its agenda, at least in part, so as to induce funders to fund their campaigns. Who has time to deal with jobs, or poverty, or unemployment, or a simpler tax code? Where is the money in that? As Grim and Carter write, “Political action committees organized by members of the Electronic Payments Coalition, a cadre of banking trade groups, dumped more than $500,000 into campaign coffers during January and February [2011] alone.” [130]


  This dynamic is perfectly consistent with Hall and Deardorff. There is plenty of persuading action on an issue not centrally salient to the public. It also follows directly from the excellent and extended analysis of Baumgartner and his colleagues of lobbying: “The bad news is that the wealthy seem to set the agenda,” and “there’s little overall correspondence between the congressional agenda and the public’s agenda,” and because of this “many issues never get raised in the first place.” [131]


  It is perfectly inconsistent, however, with Chairman Smith’s claim that the money doesn’t affect “legislative behavior.” Setting Congress’s agenda is quintessentially “legislative behavior,” and if it isn’t money that explains this particular mix, then it is pure insanity.


  I chose the more charitable reading: It is money that is affecting the agenda here. Money, in other words, that affects “legislative behavior.”


  



  3. Trust



  But let’s say you still don’t buy it. Let’s say you still believe (and I’m not going to hide it) astonishingly that the raising of the money within this lobbyist industrial complex, has no systematically distorting effect. That perhaps it distracts members of Congress, but so what? The less Congress does, you think, the better. The political scientists haven’t proven that “money buys results,” in your view. And my gift economy argument just doesn’t persuade you, either.


  Even if you assume that everything I’ve described is completely benign—that the policy decisions that Congress enacted when subject to the dependency upon funders as well as the dependency upon the votes is precisely the same as the decisions it would make if dependent upon the voters alone—there is still an undeniable whopper of a fact that makes it impossible simply to ignore this competing dependency upon the funders: trust.[132] The vast majority of Americans believe that it is money that is buying results. Whether or not that’s true, that is what we believe.


  This belief has an effect. Or better, it has a series of effects.


  Its first effect is to undermine trust in the system. According to a 2010 Pew Research Center survey, “just 22% [of American voters] say they can trust the government in Washington almost always or most of the time, among the lowest measures in half a century.” [133] Thirty years before, that number was 70 percent.[134]According to the American National Election Studies project at the University of Michigan, the public’s perception of elected officials is near historic lows.[135] Whereas in 1964, 64 percent of respondents believed that government was run for the benefit of all and 29 percent believed that government was run for the benefit of a few big interests, in 2008, only 29 percent believed government was run for the benefit of all, and 69 percent believed it was run for the benefit of a few big interests. Similarly, whereas in 1958 only 24 percent of respondents believed that “quite a few” government officials were “crooked,” in 2008 that percentage had increased to 51 percent.[136] A poll commissioned by Common Cause, Change Congress, and Public Campaign following the Citizens United decision found that 74 percent of respondents agreed that special interests have too much influence, and 79 percent agreed that members of Congress are “controlled” by the groups and people who finance their campaigns.[137] Only 18 percent believed that lawmakers listened to voters more than to their donors. Similarly, in 2008, 80 percent of Americans surveyed told the Program on International Policy Attitudes that they believed government was controlled by “a few big interests looking out for themselves.” [138]


  Loss of trust induces a second effect. It leads any rational soul to spend less time exercising her democratic privileges.[139] We’re all busy sorts. Some of us have families. Some hobbies. Some treat our families as hobbies. But whatever the mix that drives our day, the belief that money is buying results in Congress is a sufficient reason for us to spend less time worrying about what Congress does—at least, that is, if we don’t have money. What reason is there to rally thousands of souls to the polls if, in the end, the polls can be distracted by the money? How would you explain it to your kid? (” Willem, I don’t have time to play soccer, I’ve got to go waste my time electing a member to Congress who won’t have time to listen or do what the voters want.”) The politically engaged sorts are always quick to spread scorn on the vast majority of Americans who don’t pay attention to politics. But maybe it’s not they who deserve the scorn. How ridiculous to waste time on elections when there are soup kitchens, or churches, or schools that could use our volunteer time? As Jeffrey Birnbaum puts it, “Rather than get mad and try to change the system…most Americans have given up.” [140]


  My claim about the relationship between trust and participation might be challenged by some. A large empirical analysis done by Steven J. Rosenstone and John Mark Hansen looking at survey data concludes that distrust of government does not reduce voter turnout.[141] This conclusion has been relied upon by many to suggest that levels of trust are independent of levels of participation.[142]


  The trust that I am speaking of, however, is more accurately described as a view about efficacy: If one believes “money buys results in Congress,” one is likely to believe that participation will be ineffective. And as Rosenstone and Hansen found, voters’ feelings of “political efficacy” and “government responsiveness” have a large effect on voter participation.[143] Thomas Patterson has developed this view, arguing that “political efficacy” and confidence in government are strongly linked. Looking at the 2000 election, Patterson also found that distrust is linked to lower participation rates. Moreover, “of all the reasons Americans give for their lack of election interest, the most troubling is their belief that candidates are not very worthy of respect: that they are beholden to their financiers.” [144]


  A recent example confirms this point. One of the groups most affected by the explosion in cynicism is the group that was most benefited by the romance with Obama: Rock the Vote!, a nonpartisan nonprofit whose mission, according to Wikipedia, is to “engage and build the political power of young people.” Founded in 1990, it has developed a range of techniques and new technology designed to register young voters, and turn them out “in every election.” In 2008 the organization “ran the largest nonpartisan voter registration drive in history”—more than 2.25 million new voters registered, and there was a substantial increase in voter turnout among the young.[145]


  But when Rock the Vote! polled its members about their plans for the 2010 election, the single largest reason that young people offered for why they did not plan to vote was “because no matter who wins, corporate interests will still have too much power and prevent real change.” [146] That echoes the response that Representative Glenn Poshard (D-Ill.; 1989-1999) got when he asked a group of students why they do not trust government: “Congressman, just follow the money. You will know why we do not trust you.” [147]


  The belief that money is buying results produces the result that fewer and fewer of us engage. Why would one rationally waste one’s time? In the Soviet Union, the party line was that the party was to serve the workers. The workers knew better. In America, the party line is that Congress is to serve the people. But you and I know better, too. And even if we don’t actually know, our belief is producing a world where the vast majority of us disengage. Or at least the vast majority of you in the middle, the moderate core of America, disengage. Leaving the henhouse guarded by us polarized extremist foxes.


  “But then maybe you should write a book trying to convince America that money is not buying results,” the defender objects. “I mean, if Americans believed the earth was flat, that wouldn’t be a reason to ban airlines from flying across the horizon.”


  You can write that book. If you think you have the data to prove that the existing system is benign—that it doesn’t distort democracy, that the idea that representatives would actually deliberate is silly, that this competing dependency is a good thing, or at least harmless—then make my day. Meanwhile, my view is that even if America’s judgment wouldn’t pass peer review in a political science journal, it’s pretty damn insightful. We should listen to it and do something about it rather than sitting around waiting for the political scientists to deliver their gold-standard proofs.


  The problem is trust—or, is at the least trust. As Marc Hether-ington put it, “part of the public’s antipathy toward government is born of concern that it is run for the benefit of special interests.…Measures that can change this perception should increase political trust.” [148] We need to deploy those measures. But we can’t until we change what it is reasonable to believe—by removing the overwhelming dependency of members upon special-interest funding. As Dennis Thompson has written, “Citizens have a right to insist, as the price of trust in a democracy, that officials not give reason to doubt their trustworthiness.” [149]


  “Officials” in this democracy have given us reason to doubt.


  So let’s survey the field of battle again. I began this chapter by acknowledging two apparently conflicting Republican claims: On the one hand, Senator Coburn claiming that there were “thousands of instances…where appropriations are leveraged for fundraising dollars.” On the other, Chairman Smith claiming that “the money does not play much of a role in what goes on in terms of legislative voting patterns and legislative behavior.”


  There can be no doubt that the chairman is wrong at least about “legislative behavior.” Members spend between 30 percent and 70 percent of their time feeding this addiction. The majority of the attention of Congress gets devoted to the questions that matter most to their pushers (e.g., bank “swipe fees”). These two facts alone demonstrate the extraordinarily important way in which the money affects legislative behavior. No one could say that this effect is benign.


  The harder question is whether the money affects “legislative voting patterns.” Here, it is the testimony of another Republican, Senator Larry Pressler (R-S.D.; 1979-1997), that is most helpful. As he explained to me, whether or not the money matters in the very last moment in the life (or death) of a bill, there is no evidence that it does not matter in the million steps from the birth of a policy idea to the very last moments in the life (or death) of a bill. Instead, all the “evidence” here is to the contrary: People who live inside this system (e.g., former members) and people who study the life of this system (e.g., journalists such as Kaiser) all affirm that money is mattering here a very great deal. How could it not?


  In the end, this debate is not really a disagreement among scholars. It is a fight pressed by those defending a status quo. In that fight, there is a Boris Yeltsin: an addict whose addiction is destroying his ability to do his job. That addict denies the addiction. But at some point the denial feels like the dialogue from any number of familiar works of fiction: “I can handle it.” “It isn’t affecting me or my work.” “I understand how it might affect others. But it doesn’t affect me.” “I’m above it.” “I can control it.”


  The corruption denier is in denial. It is time for us to move on.


  Right.


  
    CHAPTER 11



    How So Damn Much Money Defeats the Left


    n November 4, 2008, America voted to change its government. With the highest voter turnout in forty years, sixty-nine million Americans elected the first African American president, with twice as many electoral votes as his opponent, and almost ten million more of the total votes cast. House Democrats gained twenty-one seats, padding an already comfortable majority. And with the defection of one Republican, Senate Democrats gained enough seats to secure a filibuster-proof majority.


    Obama’s victory electrified the reform community. While no political liberal, his campaign had promised substantial change. Health care reformers were ecstatic to have a chance at real health care reform. Global warming activists thought they had elected a sexier version of Al Gore. And as Wall Street’s collapse threw the economy over the cliff, America was very eager to hear Obama, the neo-Brandeisian, attack Wall Street. (“I will take on the corruption in Washington and on Wall Street to make sure a crisis like this can never, ever happen again”; [1] “We have to set up some rules of the road, some regulations that work to keep the system solvent, and prevent Wall Street from taking enormous risks with other people’s money, figuring that, ‘Tails I win, heads you lose,’ where they don’t have any risk on the downside.” [2]) If ever there was the opportunity for progressive change, this election seemed to promise it.


    I was a strong supporter of Obama. Indeed, long before you likely had ever even heard the name Obama, I was a strong supporter of Obama. He was a colleague of mine at the University of Chicago. In 2000, Obama ran for Congress in the South Side of Chicago. The campaign was awful, yet after his defeat, Obama was optimistic. “It was a good first try,” he assured me. If that campaign was a good first try, I thought, then he had even less political sense than I.


    Despite that defeat, however, I backed every Obama campaign since. In one sense, that’s not surprising. We were friends. But it was more than that. Like many who know the man, I believed there was something more than the typical politician here. I was convinced by Obama. More than convinced: totally won over. It wasn’t just that I agreed with his policies. Indeed, I didn’t really agree with a bunch of his policies—he’s much more of a centrist on many issues than I. It was instead because I believed that he had a vision of what was wrong with our government, and a passion and commitment to fix it.


    That vision is the great orator’s summary of the argument of this book. In speech after speech, Obama described the problem of Washington just as I have, though with a style that is much more compelling. As he said, “the ways of Washington must change.”

  


  
    
      [I]f we do not change our politics—if we do not fundamentally change the way Washington works—then the problems we’ve been talking about for the last generation will be the same ones that haunt us for generations to come.[3]

    


    
      But let me be clear—this isn’t just about ending the failed policies of the Bush years; it’s about ending the failed system in Washington that produces those policies. For far too long, through both Democratic and Republican administrations, Washington has allowed Wall Street to use lobbyists and campaign contributions to rig the system and get its way, no matter what it costs ordinary Americans.[4]

    


    
      We are up against the belief that it’s all right for lobbyists to dominate our government—that they are just part of the system in Washington. But we know that the undue influence of lobbyists is part of the problem, and this election is our chance to say that we’re not going to let them stand in our way anymore.[5]

    


    
      [U]nless we’re willing to challenge the broken system in Washington, and stop letting lobbyists use their clout to get their way nothing else is going to change.[6]

    


    
      [T]he reason I’m running for President is to challenge that system.[7]

    


    
      If we’re not willing to take up that fight, then real change—change that will make a lasting difference in the lives of ordinary Americans—will keep getting blocked by the defenders of the status quo.[8]

    

  


  
    It was this theme that distinguished Obama most clearly from the heir apparent to the Democratic nomination, Hillary Clinton. For Clinton was not running to “change the way Washington works.” She stood against John Edwards and Barack Obama in their attack on the system and on lobbyists in particular. As she told an audience at YearlyKos in August 2007: “A lot of those lobbyists, whether you like it or not, represent real Americans. They represent nurses, they represent social workers, yes, they represent corporations that employ a lot of people. I don’t think, based on my 35 years of fighting for what I believe in, I don’t think anybody seriously believes I’m going to be influenced by a lobbyist.” [9]


    The “anybody” here didn’t include the thousand or so in the audience, who moaned in disbelief as Clinton lectured them about what they could “seriously believe.”


    Instead, Clinton’s vision of the presidency was much like her husband’s (though, no doubt, without the pathetic scandals). She saw the job of president to be to take a political system and do as much with it as you can. It may be a lame horse. It may be an intoxicated horse. But the job is not to fix the horse. The job is to run the horse as fast as you can. Clinton had a raft of programs she promised to push through Congress. Nowhere on that list was fundamental reform of how Washington worked.


    I was therefore glad, not so much that Clinton had lost (she is an amazing politician and, as her time as secretary of state has confirmed, an extraordinary stateswoman), but that Obama had won. For, as this book should make clear, it was my view, too, that the critical problem for the next president was the corruption we’ve been exploring here. Not because corruption is the most important problem. But because corruption is the gateway problem: until we solve it, we won’t solve any number of other critical problems facing this nation.


    I thought Obama got this. That’s what he promised, again and again. That was “the reason [he] was running for President[—]to challenge that system.” [10]


    Yet Obama hasn’t played the game that he promised. Instead, the game he has played has been exactly the game that Hillary Clinton promised and that Bill Clinton executed: striking a bargain with the most powerful lobbyists as a way to get a bill through—and as it turns out, the people don’t have the most powerful lobbyists.


    As I watched this strategy unfold, I could not believe it. The idealist in me certainly could not believe that Obama would run a campaign grounded in “change” yet execute an administration that changed nothing of the “way Washington works.”


    But the pragmatist in me also could not believe it. I could not begin to understand how this administration thought that it would take on the most important lobbying interests in America and win without a strategy to change the power of those most important lobbying interests. Nothing close to the reform that Obama promised is possible under the current system; so if that reform was really what Obama sought, changing the system was an essential first step.


    The reason should have been obvious in 2009. In the very best of times, the Clinton model of governing will only have (very) limited success, so long as the current system of campaign funding remains and so long as markets in America remain concentrated. Reform shifts wealth away from some existing interest. That existing interest will therefore have an interest in fighting the reform. Indeed, if there were only one such entity with that interest, we could calculate quite precisely how much they’d be willing to spend to avoid the reform: whatever the status quo was worth; they’d be willing to spend up to (the net present value of) that amount to avoid any change.[11] As Kenneth Crawford put it during the New Deal, “Their bird is in the hand and they battle to keep it.” [12]


    So, for example, imagine there were only one oil company in the nation: if the net present value of being allowed to ignore the cost of carbon in the products that oil company sold were $100 billion, in principle, that oil company should be willing to spend $100 billion to avoid being forced to internalize the cost of carbon in the products it sold. In a system where money can influence politics, it is therefore not hard to understand why fundamental reform is not possible.


    The story gets more complicated if there is more than one entity that benefits from the status quo. Then each faces what economists call a “free-rider problem.” It may be good for each that the status quo is preserved, but it is better for each if the status quo can be preserved without that interest having to pay to preserve it. Each, in other words, would like to “free-ride” on the spending of the others to preserve the status quo. The interests thus don’t naturally want to pay to avoid the reform. They instead need to coordinate to ensure that each pays its way.


    This makes the case for reform much more promising (for the reformer at least) if markets are competitive. If there are a large number of entities comprising a special interest, it is much less likely that these entities could coordinate their fight to preserve the status quo. Thus in a competitive market, reform is simpler than in a concentrated, or monopolistic, market, if only because the targets of that reform have a harder time defending against it.


    The problem for us, however, is that major markets in America have become heavily concentrated, and on key issues it has become much easier for allies to coordinate. Indeed, in the critical markets for reform—finance, for example—firms are more concentrated today than ever before. That concentration makes coordination much simpler.


    As Barry Lynn has described this concentration:


    
      	Colgate-Palmolive and Procter & Gamble split more than 80 percent of the U.S. market for toothpaste;



      	Almost every beer is manufactured or distributed by either Anheuser-Busch InBev or MillerCoors;



      	Campbell’s controls more than 70 percent of the shelf space devoted to canned soups;



      	Nine of the top ten brands of bottled tap water in the United States are sold by PepsiCo (Aquafina), Coca-Cola (Dasani and Evian), or Nestle (Poland Spring, Arrowhead, Deer Park, Ozarka, Zephyrhills, and Ice Mountain);



      	Wal-Mart exercises a de facto complete monopoly in many smaller cities, and it sells as much as half of all the groceries in many big metropolitan markets. [It] delivers at least 30 percent and sometimes more than 50 percent of the entire U.S. consumption of products ranging from soaps and detergents to compact discs and pet food;



      	The world’s supply of iron ore is controlled by three firms (Vale, Rio Tinto, BHP Billiton);



      	A few immense firms like Mexico’s Cemex control the world’s supply of cement;



      	Whirlpool’s takeover of Maytag in 2006 gave it control of 50 to 80 percent of U.S. sales of washing machines, dryers, dishwashers and a very strong position in refrigerators;



      	Nike imports up to 86 percent of certain shoe types in the United States—for basketball, for instance—and more than half of many others;



      	As of March 2009, Google had captured 64 percent of all online searches in the United States;



      	TSMC and UMC have together captured 60 percent of the world’s demand for semiconductor foundry service—in which a company serves as a sort of printing press for chips that are designed and sold by other firms—and have concentrated that business mainly in one industrial city in Taiwan;



      	Corning has captured a whopping 60 percent share of the business of supplying [LCD glass].[13]


    


    These are just market concentration statistics. For antitrust purposes, they don’t necessarily translate into market power (though they are certainly high), and it is market power that triggers the special limits of antitrust law. So by pointing to these concentrated markets, I’m not suggesting that the Antitrust Division of the Justice Department or the Federal Trade Commission is not doing its work.


    These concentrated markets do, however, translate into a greater opportunity for coordinated political action: for the fewer corporations there are with interests at stake, the fewer it takes to persuade to support a campaign to defend those interests. Thus, concentrated markets may not necessarily signal economic risk, but they do raise the potential for political risk.[14]


    This insight has led even free-market proponents such as Raghuram Rajan and Luigi Zingales to argue for a “political version of antitrust law—one that prevents a firm from growing big enough to have the clout in domestic politics to eventually suppress market forces.” [15] We don’t have that kind of antitrust today. Indeed, we have practically no limits on the ability of the capitalists to protect themselves from either reform or capitalism. Antitrust law (as interpreted in light of the First Amendment) exempts conspiracies for the purpose of changing the law, even if the change is simply to protect the conspirators.[16] Thus, no matter what reform a new government might try, there is a well-funded and well-connected gaggle of lobbyists on the other side. Those lobbyists know that politicians will listen to their arguments quite intently, because their arguments about good policy carry with them (through the complicated dance that I described in chapter 9) campaign cash. These lobbyists thus get to go to the front of the line. Their concerns get met first, long before the concerns of the voter.


    No example better captures this dynamic than the fight over health care reform. The president made the reform of health care a priority in the campaign. He made it a priority in his administration. From his first days in office, Obama and his team strategized on how they could get reform passed. And how they got that reform passed shows plainly (if painfully) where the power in this system lies.


    Obama had made promises about health care in the campaign. The “public option” was one such promise. Though the details were never precisely set, the idea was simple enough: The government would offer a competing health care plan that anyone would have the freedom to buy. That option would thus put competitive pressure on private insurance companies to keep prices low. It may well have been that no one ever bought that public option plan. That doesn’t matter. The aim wasn’t to nationalize health insurance. The aim was to create competitive pressure to ensure that the (highly concentrated) health insurance market didn’t take advantage of a national health care program to extort even greater profits from the public.


    Again, how was never specified. Sometimes Obama spoke of the health care plan that members of Congress received. Sometimes he spoke of a “new public plan.” As the campaign website described:

  


  
    
      The Obama-Biden plan will create a National Health Insurance Exchange to help individuals purchase new affordable health care options if they are uninsured or want new health insurance. Through the Exchange, any American will have the opportunity to enroll in the new public plan or an approved private plan, and income-based sliding scale tax credits will be provided for people and families who need it.[17]

    

  


  
    Likewise, at a speech at the University of Iowa on March 29, 2007: “Everyone will be able to buy into a new health insurance plan that’s similar to the one that every federal employee—from a postal worker in Iowa to a congressman in Washington—currently has for themselves.”


    Or again, three and a half months later, to the Planned Parenthood Action Fund on July 17, 2007: “We are going to set up a public plan that all persons, and all women, can access if they don’t have health insurance.” Or again, five months later, to the Iowa Heartland Presidential Forum on December 1, 2007: “We will set up a government program, as I’ve described, that everybody can buy into and you can’t be excluded because of a pre-existing condition.”


    And these promises continued after the campaign. During the president’s weekly address on July 17, 2009: “Any plan I sign must include an insurance exchange: a one-stop shopping marketplace where you can compare the benefits, cost and track records of a variety of plans—including a public option to increase competition and keep insurance companies honest—and choose what’s best for your family.” [18]


    But whether that plan or another, the idea that there would be some backstop for all of us was a central plank in the campaign.


    So, too, was doing something about the high cost of prescription drugs. The pharmaceutical industry (PhRMA) is the third most profitable industry in America.[19] One reason it is so profitable is the monopoly the government gives it in the form of drug patents. Those patents are necessary (so long as drug research is privately financed), but there has long been a debate about whether they get granted too easily, or whether “me-too” drugs get protection unnecessarily. (A me-too drug is a new drug that performs very similarly to a drug it is intended to replace. Patents for such drugs may be unnecessary since the cost to society of a patent is large [higher prices], and the added benefit from the me-too drug is small.)


    Patents, however, are not the only government-granted protection from an otherwise free market that the drug companies receive. In addition to patents, the government sometimes promises not to use its market power to “force” drug companies to offer lower prices to the government. I put that word in scare quotes, because of course there’s no coercion involved. Instead, it is just the workings of an ordinary market, where large buyers pay less than small buyers. Ordinary souls understand this to be the difference between wholesale and retail: The wholesaler pays less per unit than retail prices. But when the wholesaler is really, really big, that means it can leverage its power to get really, really good prices from the seller.


    Thus talk of “market power” and “forcing” shouldn’t lead you to think that anything bad is happening here. A seller is “forced” to sell to wholesalers at lower prices in just the sense that you are “forced” to pay $3.50 for a latte at Starbucks. If you don’t like the price, you can go someplace else. If the seller doesn’t like the price the wholesaler demands, the seller can just say no. People might not like what the market demands. But most of us don’t get a special law passed by the government to exempt us from the market just because we don’t like what it demands.


    The drug companies, however, did. In 2003, Congress passed President Bush’s biggest social legislation, the Medicare Prescription Drug, Improvement, and Modernization Act.[20] This massive government program—estimated to cost $549 billion between 2006 and 2015, [21] and not covered by any increase in taxes—was intended to benefit seniors by ensuring them access to high-price drugs. It also had the effect of benefiting the drug companies, however, by ensuring an almost endless pipeline of funds to pay for the high-cost drugs that doctors prescribe to seniors.


    The best part of Bush’s plan (for the drug companies at least) was a section called Part D, which essentially guarantees drug companies retail prices for wholesale purchases.[22] The law bars the government from negotiating for better prices from the drug companies. Thus, while the government is not permitted to use its market power to get lower prices from the drug companies, the drug companies are permitted to use their (government-granted) market power (from patents) to demand whatever price they want from us.


    This is not a simple issue. Sane and independent economists will testify that it is very hard to determine exactly what price a government should be able to get its drugs for. For just as there is a problem with a monopoly (one seller), there is a problem with monopsony (one buyer). Permitting a monopsonist to exercise all of its market power can certainly cause social harm in just the way that permitting a monopolist to exercise all of its market power can cause social harm.


    My point, however, is not to map an economically ideal compromise—even assuming there is one. It is instead to track the president’s position on these complicated policy questions. For when Congress passed the Prescription Drug Act, there was no ambiguity in Barack Obama’s reaction. He was outraged. As he said on the floor of the Senate, this was just another example of “the power and the profits of the pharmaceutical industry…trump [ing] good policy and the will of the American people.” It was “a tremendous boon for the drug companies.” And as he added, “When you look at the prices the Federal Government has negotiated for our veterans and military men and women, it is clear that the government can—and should—use its leverage to lower prices for our seniors as well. Drug negotiation is the smart thing to do and the right thing to do.” [23]


    Obama continued the criticism during his campaign. On the Obama-Biden website, the campaign stated: “Barack Obama and Joe Biden will repeal the ban on direct negotiation with drug companies and use the resulting savings, which could be as high as $30 billion, to further invest in improving health care coverage and quality.”


    And the example was the subject of the campaign ad named “Billy”:

  


  
    
      Narrator: “The pharmaceutical industry wrote into the prescription drug plan that Medicare could not negotiate with drug companies. And you know what, the chairman of the committee, who pushed the law through, went to work for the pharmaceutical industry making $2 million a year.”

    


    
      The screen fades to black to inform the viewer that “Barack Obama is the only candidate who refuses Washington lobbyist money,” while the candidate continues his lecture:

    


    
      “Imagine that. That’s an example of the same old game playing in Washington. You know, I don’t want to learn how to play the game better, I want to put an end to the game playing.” [24]

    

  


  
    So just as clearly as the public was led to think that Obama’s reform would include a public option, the public was also led to think that Obama’s reform would never include another “tremendous boon for the drug companies” in the form of a(nother) free pass from the forces of the market.


    On both fronts, of course, we were wrong.


    As the story is told by Jonathan Conn of the New Republic, Obama took on health care almost as “a test”: “Could the country still solve its most vexing problems? If he abandoned comprehensive reform, he would be conceding that the United States was, on some level, ungovernable.” [25]


    But the question was on what terms America would be governed. As Cohn writes: “Obama had promised to change the way Washington does business. No more negotiating in the anterooms of Capitol Hill. No more crafting bills to please corporate interests. But Obama also wanted to pass monumental legislation. And it wasn’t long before the tension between the two began to emerge.” [26]


    This statement is almost right, but not quite. Certainly Obama had promised to end the practice of “crafting bills to please corporate interests.” (“[U]nless we’re willing to challenge the broken system in Washington, and stop letting lobbyists use their clout to get their way, nothing else is going to change.”) [27] But that’s different from promising to give up politics. (“No more negotiating in the anterooms of Capitol Hill.”) There’s nothing wrong with negotiating, and with compromise, so long as the driving force in that compromise is the single dependency that this democracy is to reveal: the people. Maybe voters in Nebraska need something from California before they can support health care. There’s no sin in making that deal.


    The sin, as Obama described it, and as I certainly believe it, is when forces not reflecting the people force compromise into the system. It is the “undue influence of lobbyists” [28]—undue because not tied to the proper metric for power within a democracy.


    Yet the story that Cohn tells is the story of such “undue influence” again and again. The administration strikes a deal to get PhRMA’s support for the bill. The price? A promise to protect PhRMA in just the way President Bush did with the Prescription Drug Act: no bargaining to lower prices. That administration estimated that a health care bill would increase the revenue to the drug companies by $100 billion. This deal struck by Obama with the lobbyists from PhRMA assured PhRMA that it would keep much of that increase.


    The same with the “public option.” The Congressional Budget Office had estimated that a public option would “save the government around $150 billion,” [29] by putting competitive pressure on insurance companies to keep their rates low. That competitive pressure seemed to many only fair, as insurance companies, like PhRMA, were about to get a big boost from the bill: a requirement that everyone have insurance. But alas, as Cohn describes, “That money would come out of the health care industry, which prevailed upon ideologically sympathetic (and campaign-donation-dependent) lawmakers to intervene. They blocked a bill until Waxman [dropped the public option].” [30]


    The lesson here is obvious. There are “institutional constraints” on change in America. Central to those “constraints” is, as Cohn lists it with others, “the nature of campaign finance.” [31] And what is its “nature”?: that “corporate interests” (Conn’s words) “use lobbyists and campaign contributions to rig the system and get [their] way, no matter what it costs ordinary Americans” [32] (Obama’s words). Here that “nature” “cost ordinary Americans” up to $250 billion: apparently the price we have to pay for reform to please these corporate masters, given the “nature of campaign finance.”


    After health care passed, Washington Post columnist Ezra Klein wrote with praise that Obama had “succeeded at neutralizing every single industry” [33]—insurance, PhRMA, the AMA, labor, and even large businesses. Klein meant that term neutralizing precisely: that Obama had succeeded in balancing the forces of each powerful interest against the other, with the result that his reform (however hobbled it was) would pass.


    That meaning for the term neutralizing was made ambiguous, however, by the title that the editors gave to the essay (“Twilight of the Interest Groups”), a title that suggested that Klein was arguing that Obama had weakened the power of the interest groups. That he had in fact, as promised, “fundamentally change[d] the way Washington works.” [34]


    Glenn Greenwald picked up on this hint, and as is his style, picked on it in a merciless way. As he wrote,

  


  
    
      If, by “neutralizing,” Ezra means “bribing and accommodating them to such an extreme degree that they ended up affirmatively supporting a bill that lavishes them with massive benefits,” then he’s absolutely right.

    


    
      Being able to force the Government to bribe and accommodate you is not a reflection of your powerlessness; quite the opposite.

    


    
      The way this bill has been shaped is the ultimate expression—and bolstering—of how Washington has long worked. One can find reasonable excuses for why it had to be done that way, but one cannot reasonably deny that it was.[35]

    

  


  
    Greenwald’s criticism of Klein is debatable. The criticism of Obama, however, is completely fair. Had President Hillary Clinton passed health care as Obama did, she would deserve great praise. That Obama passed health care the way Clinton would have does not earn him the same great praise. Rather than “take up the fight” to “change the way Washington works,” Obama has simply “bolstered” “how Washington has long worked.” That’s not what he promised.


    The story is very much the same with just about every other area of major reform that Obama has tried to enact. Consider, for example, the reform of the banks.


    I’ve already described the reckless behavior of the banks—encouraged as it was by idiotic government regulations—that threw the economy over the cliff in 2008. Reckless from the perspective of society, not from the perspective of the banks. In my view, following Judge Richard Posner, the banks were behaving perfectly rationally: if you know your losses are going to be covered by the government, gambling is a pretty good business model.


    Reform here therefore needed to focus on the incentives to gamble. The government needed to ensure that it no longer paid for the banks to use other people’s money to gamble with our economy. After spending an enormous amount of public funds to save the banks so as to save the financial system, we should at least ensure that we don’t have to save the system again.


    From this perspective, the fundamental flaw in the system is one that conservatives often harp upon in the context of welfare: the system created a “moral hazard problem.” With welfare, the conservative’s concern is that unemployment payments (intended to cushion the burden of losing a job) may encourage people not to seek a job. With the financial system, the conservative’s concern should be that the promise of a government bailout will encourage the banks to behave more recklessly.


    Indeed, the evidence of this moral hazard is quite compelling. Banks in the United States have gotten huge in the past ten years. They’ve gotten only bigger after the most recent crisis.[36] Before the crisis, each bank could reasonably hope that if it got into trouble, the government would help it. After the crisis, that hope is now a certainty.


    The market as it is means large banks are still able to gamble with more confidence than small banks. It also means that these large banks are therefore a less risky borrower than small banks (since there’s no risk they’ll be allowed to go bankrupt), and can therefore borrow money on the open market for a discount relative to small banks. As Simon Johnson and James Kwak calculated the advantage in 2009: “Large banks were able to borrow money at rates 0.78 percentage points more cheaply than smaller banks, up from an average of 0.29 percentage points from 2000 through 2007.” [37]


    “In the period since” the crisis, as Oliver Hart and Luigi Zingales summarize a study by economists Dean Baker and Travis McArthur: “the spread had grown to 0.49 percentage points. This increased spread is the market’s estimate of the benefit of the implicit insurance offered to large banks by the ‘too big to fail’ policy. For the 18 American banks with more than $100 billion each in assets, this advantage corresponds to a roughly $34 billion total subsidy per year.” [38]


    A $34 billion subsidy per year: that’s 500,000 elementary school teachers, or 600,000 firefighters, or 4.4 million slots for kids in Head Start programs, or coverage for 4 million veterans in VA hospitals.[39] We don’t spend that money on those worthy causes in America. We instead effectively give that money to institutions that continue to expose the economy to fundamental systemic risk while paying the highest bonuses to their most senior employees in American history.


    As the system now works, when the banks’ gambles blow up, we bail them out. The bailouts, plus an endless stream of (almost) zero-interest money (if one could call $9 trillion in loans from the Federal Reserve a “stream”), gave the banks the breathing room they needed to avoid bankruptcy, and the fuel they needed to earn the massive profits to pay back the bailout, and also pay their senior executives their bonuses. In 2009, investors and executives at the thirty-eight largest Wall Street firms earned $140 billion, “the highest number on record.” [40]


    This is a system of incentives crafted by government regulation—both the regulation to permit the gambling and the regulation to guarantee the losses. Together, it has created the dumbest form of socialism known to man: As Paul Krugman has described it, “socializ [ing] the losses while privatizing the gains,” [41] benefiting the privileged while taxing all the rest. And we should say, following Zingales, “[I]f you have a sector…where losses are socialized but where gains are privatized, then you destroy the economic and moral supremacy of capitalism.” [42]


    Banks are rational actors. They would not expose our economy to fundamental systemic risk if it didn’t pay—them. And it wouldn’t pay them if they believed that they would go bankrupt when their gambles blew up. So the single most important reform here should have been to end this “moral hazard problem” for banks. And the one simple way to do that would have been to guarantee that banks wouldn’t be bailed out in the future.


    The reform bill that passed Congress in 2010 tried to make that guarantee. But that guarantee is not worth the PDF it is embedded within. If any of the six largest banks in the United States today faced bankruptcy, the cost that bankruptcy would impose on America would clearly justify the government’s intervening to save it. In the face of that collapse, it would be irrational for the government not to save it. “No matter how much we try to tie our hands,” Zingales writes, “when a major crisis comes it is impossible to stop the politicians from intervening.” [43] Real reform cannot depend upon irrational tough love. Real reform depends upon making it make sense that the government lets the gamblers lose, so the gamblers know it makes sense for them to stop gambling.


    The simplest way to achieve this real reform would be to force banks back to a smaller size.[44] A promise by the government not to bail out banks is credible only when banks are small. It is not credible when banks are “too big to fail.” Thus, as Simon Johnson and James Kwak recommend:

  


  
    
      (1) A hard cap on the size of financial institutions: no financial institution would be allowed to control or have an ownership interest in assets worth more than a fixed percentage of U.S. GDP. The percentage should be low enough that banks below that threshold can be allowed to fail without entailing serious risk to the financial system. “As a first proposal, this limit should be no more than 4 percent of GDP, or roughly $570 billion in assets today.”

    


    
      (2) A lower hard cap on size for banks that take greater risks, including derivatives, off-balance-sheet positions, and other factors that increase the damage a failing institution could cause to other financial institutions. “As an initial guideline, an investment bank (such as Goldman Sachs) should be effectively limited in size to two percent of GDP, or roughly $285 billion today.” [45]

    

  


  
    This reform would have produced a market of banks that were not so big that the government would have to save them. These banks would therefore live life like any other entity in a competitive market, keen to make money, but careful not to take on unnecessary or extreme risk. The market would thus be the ultimate and efficient regulator, because the market would not forgive failure. Bankruptcy would be the remedy for failure, not a blank check from the Federal Reserve.


    Yet the banks fought this obvious reform with fury, and succeeded. As Lowenstein describes it, “Wall Street institutions emerged from the crisis more protected than ever.” [46] “For better or worse,” as Tyler Cowen wrote after the reform bill was passed, “we’re handing out free options on recovery, and that encourages banks to take more risk.” [47] Hacker and Pierson quote “two New York Times reporters describing Wall Street executives as ‘privately relieved that the bill [did] not do more to fundamentally change how the industry does business.’ ” [48] Sebastian Mallaby “put [it most] simply”: “government actions have decreased the cost of risk for too-big-to-fail players; the result will be more risk taking. The vicious cycle will go on until governments are bankrupt.” [49]


    How was this non-reform reform bill passed?


    Contributions by groups opposed to even the much tamer reform bill that Congress passed were more than $25 million, two and a half times the contributions of groups supporting the reform. Likewise, lobbying in 2010 by interests opposed to reform was more than $205 million. Lobbying by interests supporting reform: about $5 million.[50] The result: The critical reform necessary to secure our economy has not been made. Our banks were too big to fail in the past. They have only gotten bigger, with even more certainty that they will not be permitted to fail in the future.


    Former chairman of the SEC Arthur Levitt describes the dynamic perfectly:

  


  
    
      During my seven and a half years in Washington…nothing astonished me more than witnessing the powerful special interest groups in full swing when they thought a proposed rule or a piece of legislation might hurt them, giving nary a thought to how the [battles over corporate reform] might help the investing public. With laser-like precision, groups representing Wall Street firms…would quickly set about to defeat even minor threats. Individual investors, with no organized labor or trade association to represent their views in Washington, never knew what hit them.[51]

    

  


  
    In the words of perhaps the twentieth century’s greatest philosopher, David Byrne: “same as it ever was.”


    Finally, if the point isn’t clear enough, consider one last example: climate change regulation.


    The 2008 campaign happened against the background of a profound awakening of awareness about the dangers from climate change. Al Gore was behind much of this new awareness—not because any single soul slogging across the world giving thousands of Keynote (not PowerPoint) talks about a problem is enough to solve it, but when the power of those talks got amplified by the talent of a filmmaker such as Davis Guggenheim, that became a recipe for a real change in awareness. The film won an Oscar. Gore won a Nobel Peace Prize. Both political parties, and both candidates, insisted that they were the candidate, and theirs was the party, to fight global warming. Senator McCain had long maintained, contrary to many Republicans, that he believed global warming was real, and something the government had to address. Senator Obama could say the same, and made climate change legislation a central plank of his campaign.


    So when Obama won by a landslide, and with a majority in the House and a supermajority in the Senate, environmental activists were ecstatic: here, finally, was a chance to get something done about arguably the most important public policy problem facing the globe.


    In the first two years of the Obama administration, environmental groups did whatever they could to support the administration’s efforts to get a bill. After they contributed close to $5.6 million in the 2008 elections, and spent $22.4 million lobbying Congress in 2009 (compared with $35.6 million spent by opponents of reform in the 2008 election, and $175 million spent lobbying Congress in 2009), [52] the House produced an extremely compromised “cap-and-trade” bill.[53]


    Even that bill, however, couldn’t survive the onslaught of special-interest money. On July 22, 2010, Senate Majority Leader Harry Reid announced that the cap-and-trade bill was dead. And thus, no global warming legislation will now be passed during at least the first term of Obama’s administration.


    



    In each case, the story is the same. The interests that would be affected by the CHANGE that Obama promised lobbied and contributed enough to block real change. Not completely, but substantially. Seven billion dollars have been spent lobbying this Congress during the first two years of the Obama administration, almost $ 1 billion more than was spent in the last two years of the Bush administration.[54] That money blocks reform. It will always block reform, at least so long as the essential element to effecting reform, Congress, remains pathologically dependent upon the campaign cash that those who block reform can deliver. As Al Gore has described it, “The influence of special interests is now at an extremely unhealthy level It’s virtually impossible for participants in the current political system to enact any significant change without first seeking and gaining permission from the largest commercial interests who are most affected by the proposed change.” [55]


    Robert Reich makes the same point: “As a practical matter, this means that in order to enact any piece of legislation that may impose costs on the private sector, Congress and the administration must pay off enough industries and subsets of industries…to gain their support and therefore a fair shot at winning a majority.” [56]


    The president gets this. He waged a campaign committed to changing it. He promised us that changing it was “why [he was] running.” He challenged us to “take up the fight” [57] with him.


    Then the president surrounded himself with an army of tiny minds whose vision of governance was Clinton’s, not Obama’s. And in the tyranny of those tiny minds, the reform that Obama promised died.


    When critics like me attacked this retreat, the administration defended itself by claiming the president was never a “leftist.” But the problem with this administration is not that it is too conservative. And certainly not that it is too liberal. The problem with this administration is that it is too conventional. It has left untouched the corruption that the president identified, which means that it has left as hopeless any real reform for the Left.

  


  CHAPTER 12


  How So Damn Much Money Defeats the Right


  The most important political movement in the second half of the twentieth century began in 1964. A wildly popular Democratic president, Lyndon Baines Johnson, was not going to be defeated by any Republican. The Republican Party therefore let the nomination go to the least likely Republican to win, Arizona’s senator Barry Goldwater. Goldwater waged a campaign to mark out a new political movement. His ideals resonated with just a few then. But they were the seeds of a revolution for the Republican Party, at least when properly cultivated by Ronald Reagan a decade later.



  Reagan’s first run for the presidency was also a defeat. On November 20, 1975, he announced he would challenge a wildly unpopular president of his own party, Gerald Ford. No one knows for sure whether Reagan really thought he could win. But no one expected that he would come so close to dislodging a sitting president. In 1980 he was the logical pick for his party’s nomination. He easily defeated the unpopular incumbent, Jimmy Carter.


  People forget how important ideas were to Ronald Reagan. By the end of his term, his opponents had painted him as little more than an actor on a very important stage. But I doubt we have had a president in the past fifty years who more carefully and completely thought through a philosophy for governing and government. Reagan was more an academic than even the professor president, Barack Obama. Whether you like his ideas or not, they were ideas.
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  Appendix


  What You Can Do, Now


  This is not a book about changing Congress written by a candidate for Congress. I promise (and indeed, have promised my first child if I break that promise). As I’ve described, this book is a call for a politics without politicians. That means we need a way to motivate citizens that doesn’t in the end connect to some campaign for some important national office. It needs to be about ideals, or principles, not about a person and his or her inevitable flaws.


  That campaign begins by spreading a certain kind of understanding, a recognition of how a wide range of issues get affected by one common influence: campaign cash. The group I helped start, Rootstrikers.org, works to spread that recognition by asking supporters to tag stories that evince this connection, and help spread those stories to as many souls as possible.


  These stories sometimes simply present themselves: journalists, encouraged in part by fantastic resources provided by groups such as OpenSecrets.org, FollowTheMoney.org, OpenCongress.org, and MapLight, are increasingly including references to the obvious issue of campaign funding as they describe almost every issue of public policy.


  But the stories sometimes require people to connect the dots. Rootstrikers.org asks citizens to help others see the connection, and spread this understanding. It also asks people from many different political perspectives to contribute to this common understanding. I recognize that the issues that upset friends on the Right will upset me less, and vice versa. But if we can begin to see that there is a common root, we might begin to address that common root.


  So the first most important thing that you can do is to make it a practice to point: Whenever you see a money-in-politics story, tag it on Twitter with #rootstrikers. Or add it to Rootstrikers.org, and ask others to comment. Or put it on your Facebook wall or, ideally, your blog. Describe it in a way that helps others understand the issue. Help build a constant campaign driven by citizens to educate all of us about this issue.


  The understanding that will grow from this grassroots effort must then manifest itself in specific organizations driving for specific reforms. I’ve described my own preferred reform. But the most prominent recent example of reform like this was the effort to enact the Fair Elections Now Act. PublicCitizen.org, PublicCampaign.org, and CommonCause.org were the most engaged and effective organizations pushing to enact that act. They continue to push politicians to sign the Voters First Pledge at VotersFirstPledge.org.


  These groups have inspired a new organization, which launched in the summer of 2011. The Fund for the Republic (Fundforthe Republic.org) promises to gather a politically diverse mix of rich people who commit to spending a great deal of their wealth to reform this system. Of all the organizational developments that have happened, this is among the most promising, as the Fund for the Republic is led by one of the very best organizers in this field, and has the potential to rally a great deal of support.


  The second most important thing you can do is to demand that candidates for Congresss take a pledge to support small-dollar-funded campaigns. Whenever they speak publicly, get this question asked. Only by making this issue a constant focus of campaigns will we get enough representatives to commit to doing something about it. Let there never be another public meeting of a congressman or a candidate for Congress without this question asked, and asked again. And when it is asked, record it and post it on YouTube or blip.tv or Vimeo, and point us and others to the response.


  For the Internet is the only tool we can rely upon just now. For at least the next five years, it will be the one tool that gives grassroots movements an edge. You can be confident that this medium, too, will evolve. That soon it will feel as professional as magazine ads or television commercials. But for now there is enormous credibility that comes from authentic engagement. We can build that engagement, one click at a time.


  There is also important work to do now to support the idea of a convention. Most important immediately is to push for mock conventions. You can find out how to support a mock convention at CallAConvention.org. These mock conventions, I believe, will begin to show Americans that we’re not so dumb. That, in fact, the work we do as amateurs to reform this democracy is much better than the work the professionals do. If there were five hundred mock conventions in the next four years, there would be a strong national movement to support a constitutional convention. In the end, I confess, this may be the only real path to reform. We should educate the people to practice it well.


  Finally, there is critical work to be done now to build understanding across the insane political divide that defines politics in America today. There are entities whose business model depends upon dividing us: Fox News, MSNBC, the Tea Party, BoldProgressives.org. But the souls who are fans of each of these extraordinary institutions must begin to see that we are more than these institutions allow us to be. However far from my views a member of the Tea Party is, we still agree about certain fundamentals: that it is a republic we have inherited; that it ought to be responsive to “the People alone”; that this one is not.


  This isn’t just a hypothesis for me. I’ve seen it firsthand. I stood in the middle of a national Tea Party convention. I recognized the people around me. They may not have agreed with me about gay rights. I don’t know if they did, for their convention was not focused on that kind of issue. We certainly didn’t agree about taxes or the need to “end government regulation.” But we were united in the view that this republic can do better.


  We need to remember how different our forebears were. Two hundred-plus years later, they all look the same to us. But they had very different values and radically different ideas about what their republic should be.


  They put those differences aside, and saved their nation from ruin. We must do the same. Not after the next election. Now.
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